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LAW 



What a subject is this in which we are united - this abstraqtion caiied the Law, wherein, 
as in a magic mirror, we see* refieqted, not oniy odr own ijves, but the iives of aii ^ 
men.„disciosing every painfui step and every worid'Shaf^ing contest by which mankind 
has worked and fought its w§y from savage isoiation to organic sociai iife. 



- Oiiver Wendeii Hoimes 

if we desire respect for the iaw, we must firsjt mal^e the iaw respectabie.^ 
' • / - Louis D, Brandeis 



it is the spirit and not the iaw"that keips Justice alive. 



"^Eari Warren 



A iaw is valuable not because it is law, but because there is right in it, 

- Henry Ward Beecher 
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FREEDpM OF SPEtCH 

/ disapprove of what ypfkiy, but wilMefend your right Iq say it 




Free spe^ph js to a great people what winds are to oceans and /nalarial regionSy which waTF 
away the elements of disease and bring new elements health;, and where free^jfieech is 
stopped; miasma is bred, and death comes fast. , * 'f^K 

.-HenfyWardBeecher 

Every^man hasM rJ^ht to be f^^^d, but no man has the right tostr-dh^e democracy wiikf 
single set of yocal chords, , - " ) * 

* ^ ' — Adiai E\ Stevenson ^ . 

BetterV thousandfold abuse of free speech than denial of free speelh, Jhe d>use dies In a 
da^, 4>ut the denial stays the life of the people, and entombs the hope of tniraqe, 

v^, . -tharl^ Brad laugh r 
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•■ . ) -f deface'. ' ) ^ ' 

A hfw constituency has .been created in America followjng ratification of the 26th , Amendment' to .the 
United States Constitution which lowers tbewoting age to eighteen. 

Surveys across the nation of students approaching the age of eighteen have revealed similar and disappoint* 
\{ng results. JYie majorky'of high school students do not know their local, state, or federal representatives; 
do not know how lb regiher ^o vote; do not understand the Bill of Rights; and express disillusionment and 
frustration with the system. ^""^^ * ^ . ' . 

There is an obvious need fpr an awareness and understanding of -the political, 'governjnentaj, and legal 
* process. The logical approach for corl-ecting the situation is education within the school system. ^ 

Thetuhctron of the Institute for Political'^^d^egal Education (IPLE) is to provide a program to iiistri/ct 
secondary level students in the political, governmental, and legal process.^Through IPLE, students demon- 
.strate a significant positive increase in their knowledge and reveal an inclination to participate actively in 
the political process arid law>related fields? 

A unique feature of the program lies in the view of fhe total community as a classroom since it attempts to 
utilize ail resources in the community^and State as a real and practical base for learning. Students are out of 
school approximately thj^y-five days per schocJf year, involved in-field study and interning. Working^ the 
community provides students, through experiential learning,^ a/i opportunity to apply the skills acquired in 
the classroom. This can be accomplishe^d at the Iqcal, county; and/oi- state levels. 

. , - ^ ^ ^ •• . • 

Through surveys, problem solving, issue analysis, research, simulations,. field study, and interning, students 
eventually possess theabijity to Initiate projects which affect their communityin a positive manner.' 

*The year-long curriculum. is subdivided into\three areas of concentration^ alterable by the interests and 
selfectlbns of the students and teach^er. An integrat&l combination of innovative infor-mational and instruc- 
tional manuals is utilized within each unit of stucj^ along With simulation gamings, surveys, projects, 
audio/visual materials, and appropriate interning. In addition, individual classroom, Regional, and state wide 
training conducted by professional experts provides participants with an active overview of the unit. 

The Voter Education unit includes the process of issue analysis,j»canvassmg, and registration with insights 
'into media publicity /pViOpaganda techniques, and election strategies. Voting reforrrj,.righjts and procedures, 
party structure, and the electoral college dre examined intensively. An optional political assehibly and 
simulated election are^ highlighted wftfr historical review, candidate speakers, and Jocal party campaigning, 
^tivit'ies which ar^ encouraged cuirjng the unit include a voter^ registration drive in and out of school; 
campaighing for actual candidates (wording in cafnpafign headquarters, telephone canvassing, door-to-door 
canvassing); working as challengers at an election; organizing transpoftatiortand/or babysitting foV clectibn;. 
and conducting survey i^lls for election in and,out of school. 

Thfe Sttate Government umt examines- the structure and function of- the state, county, and local levels 
intertwined with prrevious unit issues such as environment, housing, and transportation. Included are policy 
forrbation^ lo.bbying, media tecTiniques, sociological surveying, and value orientation. Simulation gaming js 
used for the. purpose of revealing to the student the decision^making process. of governmental bodies. In 
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addition, students learn the operation of intergovernmental conrltnunifation and ar^ provided 'wfth. a prac- 
tical knowledge of labornnanagement relations. Student awareness of the^passage j^ff laws not only is 
experienced in out-of-school interning at the State Legislature and/or a professional lobbyist^ office but 
also is#simulated at a^three-day Model T:ongress* 



The IndfWduai Rights: Freedonhof Expressjpn - Fair Trial v. Free Press unit concentrates on the freedom 
•of speech (including expression) and fair trial v. free press as intricate parts ^n the study of the court 
system, criminal procedures, and the bjcsic foundations of, law. Case studies are presented, e.g.. Roth v. 
United States, New Vorfi Times v. Suliivan, whereby students analyze the decision rendered. Students are 
expected to formulate their own faw, evalcfate rts precision, jurisdiction; limits of enforcement, and possible 
alternatives, included is the yWoc/? Trjai: Tinl^er v, Des Mdines, a simulation activity, where students assume 
roles of individuals associate ^yith this freejJom of expression case. Students learn, through roje playing, 
the process of a District Court evidentiary hearing and a Supreme Court session. Field study or interning 
might include the Bar Association <^r the Public Defe^id^r's Office. 

Activities and projects throughout the curriculum have been designed to provide students at lower, middle, 
' and upper ranges of ability the opportunity to overcome challenges at their appropriate level. In this way, 
more flexibility is afforded to the teacher in selecting curriculum options. 

The key to IPLE's popularity with students, teachers, administrators, and community leaders is its founda- 
tion in the real world of political action. Students do^not watch an'election'Trom thie sidelines - they are a 
^ part of it! They do hot membrize the names of Suprerne Court justiccis - they actually see the court system, 
in action! 
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. . r FpkeWORD 

ReflectioQs on ^tu^les in the Schools Today V 

. by Isidore Starr. ^ 
Former Professor of Education, Queens College - - ^ 

When did law-related education rwUy begfntlf you'give this question some thought, you may agree with 
me that law-related educatiot^roba'bly be^n at that great moment in history when Mos'fes laboriously 
climbed to the. top of that mountain, met^^'distinguished Party of the First Part, had an extended 
conference, and when he returned, became th^^rst law reporter in history. As a result of that Conference 
there was a tremendous multiplier effect ,thcopghout the world, a development described as the greatest 
contribution of Western civilization. \ .. • . 

Our approach will be to arrange the aims intoJfour traditional categories: knowledge and understanding, 
skills;attitudes, and appreciations. . , 

With reference to knowledge and understanding, it seems ta me that there are five threads which weave 
thfiir way through the delicate and fragile fabric of American life. These threads or major ideaSare: liberty 
justice, equality, property, and power. T.be dimensions of eajh of these ideas can and have been explored 
through Jiistory, through .^onomics, through political science, through sociology, through anthropology, 
and through philosophy. ! would like to suggest to*"you/at one of the tftost effective ways of lookmgat 
each of these ideas is through the perspective of the law. 

Forieaching purpo^s iVnow of no better definition of liberty than the First Amendment Freedoms. For 
me, aTa teacher, there is no.better explanatiqh of due process of law or criminal justice than that delineated 
in Amendments lyrv, VI, and VIM of the Gonsitution of the United States. 

The idea of 'equality is also engraved in our.Constitution, but not by way of a simple dictionary definition. 
Amendments XIII, XfV; and XV speak to us in the words of racial equality. Amendment XIX opens the 
door to sexual .equality in politics. This may be extended in the" very near future by the Equal R<ghts 
-Amendment. Amendments XXHi aridXXlV speak of political equality in the District of-Columbia and the 
abolition of the poll tax, while the- 26th- Amendment extends suffrage to American youth. To all these 
dimtn-ndns of equality the Supreme Cffurt has added its famous one-man, one-vote rulings, which should 
Iread today aS one-person, one-vote rulings. ^ 
i- . ..• . 

wlh'rtSrence to property, the, id^' is mentioned in Amendments V and XIV. The nature and uses of 
propertSin our society must be examined wjth our students because they live in a pr^perty-minded society. 
The"?liat\utiip today between tfie reality of economic bigness and the theory of competitive' capitalism 
must b«; elS»dr because this development has law-based implications. In addition, the uses of property 
today are riZing into the paths of the guardians of our ecological environment with the result that we are 
faced witR a confrontation between the right to property on the one side, and the quality of life on thfe 
1 •* % - 
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Ifip^ .t Reiionl Confer«t.ce,on>L.w.ReUt«l Eduction. Phll«lelphU. ^^"^^"'^'^.^It^^T"^ 
thnsoni-aw Related^ducdtlon, "forking Notes No. 3. Americn B« Association. Chicago. Illinois. 1973. 



The fifth major idea is power, and if the founding fathers of this country knew anything, they knew what it 
meant to be confronted with power. They respected power, feared its abuse, and decentralized it. Power 
has been decentralized in our Constitution in the form of the division of powers bet;ween federal govern* 
ment and state, and separation of powers among the legislative, executive, and jiidiciaL 1 

* The inevitable by-product of a Jaw-oriented inquiry into the dimensions of these five major ideas is the 
rasking of important questions and the explorations of sigrrificant answers? For example, how- do we^ 
Americans differentiate Tfbprty from licence? Is therea law for the rich and a law for the poorfThe more 
searching question is: Is there a faw for the rich and a law for the poor and a law for the middle income? Is 
the adversary system of this country obsolete? Is there a better method of arriving at thp truth? Is the 
decentral^zatiop of powers which wais incorporated into our Constitution passing into.the linibo of history? 
Are our states obsolete entities? What is happening to our sysfem of separation of powers and checks and 
balances? Is the police^power'.of the state being blunted by the power of property? )Vhat happens when a 
ruling of our High Court, which is the supreme law of ijie Jand, is confronted by local, state, or regional . 
resistance? We have tb examine what happens when this occurs and then we should ask the question: What 
should be done about this resistance? These are some of the thoughts that ought to be uppernnost in our 
minds as we look at these five major ideas... 

It has bfcen my expefience that the introduction oMaw studies in the schools adds a sophisticated dimen- 
sion to skills development. Law materials, by their very nature, force students and teachers to analyze the 
issues in valu? conflicts. If law-related education is taught properly -the students are not lawyers. They 
become American' citizens who begin to look at value conflicts a little differently than they had. For 
exattiple, what happens when an individual confronts another indivfdual in an ideological confrontation, or 
an individual^ confronts a group, or the group confronts an individual, or an individual confronts the 
government? Each of these confrontitions involves a conflict of values. The conflict is very seldom the 
conflict between a gopd Value and a bad' value. The conflict is usually between a good value and a good 
value^^and how do we resolve that? Here is an opportunity for thinking in depth. 

In addition, case studies develop irr 'us skills in briefing cases, ia looking at a case and deciding what are 
relevant facts against non-relevant facts and what are relevant laws against non-relev^ntf laws?, What are the . 
plaintiff's arguments and the defendant's arguments? What are the issues in the ejase^^Ji^^kt is the decision? 
What are the opinion^ supporting the decision? And lastly, of what significance f!^' this deci«ion?^Our 
students^ and I suppose many.of us too, feel that when the Supreme Court hands down an opintcin — that 
ends the case. I would like to suggest that, more often than not, that begins another case. For example, the 
Gideon case held that an indigent defendant accused of a seriou^|||^e is entitled to the assistance of ' 
courtsefT What kind of counsel is he going to receive under our system? Skill in analyzing the chain faction 
of prpblem-sblution-problem is invalu^le in breaking through the jungle of data which impinge on our 
senses. ' . • , 

Case studi^ in law ma^terials develop ^ill in reasoning. Most of us am acquainted w'^h the traditional 
analytical tftills of the inductive method and the^ dedugtive method. Charles Sanders Pierce, in one of his 
great essays, speaks of the abductive method ... 

Paul Freund, wKo has done some of the mc^t perceptive waiting in law^-related education, has published an 
essay on inquiry skills which merits the attention of all who are involved in law studies. Entitled ^The Law 
and the Schools," the essay appears in The Law and justice. Freund distinguishes seven modes of^ought 
or legal reasoning which cao shar()en the thinking of students. One is dialectical thinking, and the law lends 
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^ Itself* cspcf lally to that Justicp Holmes, it is said, had the habit df entering his office each morning, » 
throwing his hat on the rai:k and challenging his law secretaries with the ^teaser: "State any proposition and 
I will deny it." This is one way to develop analyUcal skills. . ' * ;^ 

/ThercS$^contextual thinking! What is the jcause of an event? Th^re is ethical thinking. What is fair? What 
conduct i^ust? What conduct is unethical? There is generar thinking, or the organic development of an 
idea. Many of our students tend to think of the privilege against'^self-incrimination as the shield used by 
Communists and racketeers. 1^o understand the privilege against self-incrimination we have to engage in 
som^. genetic thinking about how this came into being, and the blood, toil, sweat, and -tears Uhat ac: 
companied its emergence as a principle. Then there i^jffciative thinking. I like especiallyvthis fittl^uote 
from Freund, who says^ "We live by metaphor, we ad>^nce by sirpile, and we rise by conce|>t^' We nave 
such tantalizing phrases in the law as* "a wall of separation-between church and state/' "Ignorance of 'the 
law is no' excuse," "the reasonably- prudenf man," and "a government of laws and not of men." Each of * 
these has little meaning unless it is subjected to the scalpel, of reason so that its thrust is measured by the 
mindi ^ . • ' * . » • 

Then comes insti^tionfal thinking o)* the legal, process, as it unfolds in thelegal forum. And last and perhaps. 

^ost important, according to Fceund and according'^to myself, is self-critical thinking,, I can best explain 
self-critical thinking by telling you my favorite story. Up to this point 1 have quoted ffeely from Paut • 
Freund. This story is my conirib'utio'h to the natare of self-critical thinking. This is a ^tory of a professor 

• who gave the same final exarpination each semester. His co^ucse was very popular. Students flocked to it in 
great numbers and for a time they got their predicted A'^Then tJiere came a timfe in the life of the professor • 

^and/his students when his grades begaato foHoW a bell;shaped curve and some of the students began to fail. 
One of the students, quite upset by feilure, went up 'to the professor and said^"Look, sir, the day I took 
your course I knew the final *exam. One of the A students in the past helped me to prepare for this final ' 
exam. He got an A in the past. How is it that you failed me today?" The professor looked at him arid said, 
"Young man, all that you seem to know is that each semefter I ask the same questfeos.on my final exam* . 
What you do n9t seem tb understand is that each semester now I change the answers." And that is one of 
the great stories in law and in social studies. We d<5 change the answers to the "big questions," "the *. 
cosmological questions of our time," the questions tha\ call, forth the nature and meaning and scope of 
liberty, justice, ec|uality. > 

There \% another type of skill that we can develop hi teaching law-related materials, and that is skill in 
^ role-playing. Role-playing of a very important sort takes place in moot court case&.and.mock trials. 
Simulation adds the dimension of emotional involv^ent to intellectual analysi^.. 

There are forums and debates, which require «kill. There are symposia and mopk legislatures in which our 
students can engage, as well as mock episodes like the Xanadu crisis, a. complicated episode involving 
separation of powers. There are other exercises like rewriting thfe O)nstitution of th6 United States, or if 
you ^e less ambitious, rewriting the Bill of Righti^in order to bring it up to date. 

There is a very rich literature in the law which we can use with our students. Lord of the Flies, the gre^t^^ 
Japanese Story, "Rashomon," in which a group of people see^e6ame episode quite, differently. To Kill A 
Mocking Bird, and The Story of the OK Corral. There are many interesting tales which we can incorporjite 
into the literature of the tsiw to stimulate the flow of intellectual and emotional juices. 
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In calk-jaw there are soifie memorable quotations, some great quotations which lend- themselves to skill 
development. The simple ones you all know. Your fight to swing your arm ends just where '.Jhe other man's 
• nose begins. Freedom of speech does not include tHe rigHt to yell fire falsely in,a crowded^theater. Again 
from Hblmes: '''If there is any principle of "the Constitution that law imperatively callsJor, it is the 
principle^ of free thought^ not free t^ought for those who agree with us, but freedom for the thought we 
hate." ijiere are many others that will sharpen the mind and, at the same time, lead the student into the 
domain of zittitudes. , ^f"^ 

. t So now a word about attitudes. I said a little something about knowledge,and understanding and skills. The 
attitude developed by law studies should be one of honest mquiry. Many^pf the educators in, this audience 
know that^e word inqui|;y is being used'today with "systematic ambiguity/' Tn theYiame of inquiry, many 
students are being led through a cbmplicatp<J, series of exercises to foregone^c<iihclusions. This is not inquiry. - 
UwH-elated education, like all effective education, rejects that. By inquiry, or critical thinking, or reflective 
thought I mear* an honest search for answer? to really important questions - important to students and to 
ourselves. There are ail Bnds of attitudinal predilections ot positions that we can study by using cases. For 
example, wq can present students the facts of a case, ask them to resolve it, then have them compare their 
• decision to that of the court. Or we can give them the decision and ask them whether in the interest of 
liberty, justice, orequality the decision is justified. 

Hon^t inquiry,! as I view it, is a never-^nding' search for viable alternatives in real-life situations. Contro- 
•versial issues, vvlhen -law-related, force each of us to face issues realistically and honestly. Inquiry is an. 

- .attitude that recognizes that all of life is the story of i>6ve'r-emding value dimrences, forcing us to live with 
questiohs that defy instant solutions, the great equations of Iffe aqd of the law seem to me to be the 
following: My right and your h^ed, liberty and equality^free press and fairUrial, the right of property and 
the quality of life. SoYne-of these rights^and valuei^are on a collision coWse. We knovv tha^ in many 

* neighborhoods peaceful resolution of disput^es is^^n a collision course with civil, disobedience and even 
violence. All of ihese^ equations are, for me,^ calculus which fofces us to think in terms of priorities and' 
hierarchies-pf yaiues. That is part of the gr^istory of the law. We have to make decisions. We cannot w^jt^ 
for the long run. We make decisions the best way?we can, provided we have some conception of what it 
means to be livin^in a country of l.iberty, justice; equality, property, and power. 

And now for the'Vurtlf of the categories - appreciation. 1 use appreciation a little differently from my 
colleagues. Appreciat^'on to me means getting'Mnder the sjcin of your students, b^use many of our 
students today are turiSed out, turned off. • ' 

Our' students, in view of the fact that many ^f them oj most of them are the television generation, are 
acutely aware of the human condition as it has been portrayed on the news. This is .a condition of creeping 
corruption in our lives, a conruption that has found its way not only intOTnem'bers of our families, but the 
people in high offices. Corruption and lav/lessness ace fects of life, and are very jdistressing,:especi4iry today. 
What does the law offer us and obr students, man^t^hose lives are built aroUnd despair about the future?, I 
have no answer to this problem, but I would like^to sgggest something^|iO^ think about. We must explore^ 
with our students the causes ofjawlessness in our society. There are r^ns for it and-ther^ are conse- 
quences for each of us if>3ye permit lawlessness to become the law of the land: As-pne Newspaper 
commentator recently sai^^s^Tneric|i is passing from the age of the common man to the age. of .the 
•common crook." ' • , * * • . 

Law materials can show the use of law ^ a possible tool in the confrontatiog ancl^clarificatiort of society's 
problems. For example, the law has done .some remarkable things, which we tend to forget: Jt is the Jaw 
that has*exposed and will eventually try the lawless. We can show our students in a variety of ways how the 

*■ ^ ' * xxiv • - . : !^ 
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Jaw has beeo grappling with contemporary issues with varying degrees of success. Foij example,, we art 
developing in this country a law of poverty. It is something new. We are developing a la\| of ecology . That 
is new too. Civil rights cases and the laws are not so new, but the law is helping us to clarify the Questions 
which we should be^asking. ' ' / ' | . 

* i 

Criminal justice was transf)t)rmed by the Warren Court; and those principles of procedural due process are 
stiH^with us. One-person, one-vote law is being modified, but that also is still with us. The decisions relating 
to the juvenile accused is, an emerging field of law. Education law 'is being clarified in a variety of ways. 
There are a multiplicity and variety of cases dealing with students going to the federal courts today. The_ 
law has been, in my judgment, a constructive and positive influence on the implementation of American 
ideals. The picture is a mixed one. We have to explore the various dimensions with our students. 

The use of law materials furnishes an outlet for students' needs to do something consti;uctive. By apprecla- 
xtion I mean doing something about what you believe. In some communities students are being ur^ed to use 
Ithe law to change the law. For example, some students in New Jersey are engaged in realistic activities, 
fusing the instruments of the law to effect constructive change. ' , 

A principle that runs through our history is that ours is a government of law and not of men. An 
' , appreciation of the rule of law as a means of approaching society's problems may mean that recourse to the 

courtrooms and legislative chambers" should have priority over recourse to the street.^Recourse to the street 
should be a last resort, and .it becomes a last resort for those who understand the uses of the law as 
instruments for socfetal change. , 



I 



The schools cannot escape the clash of value systems and ideas whic|i resound in our society. We cannot 
^escape and none of us is a bystander. Educators, lawyers, criminal justice,©fficiaJs, police, the community, 
students at law school and elemen^ry, junior and^senior high, must work together to devise ways of 
bringing, the great issues.of our times into the classrooms and into the schools. One way to accomplish this 
is to utilize the many materials and resource people we ha^ available in the Jaw as catalysts for probing 
value conflicts. The use of the law, in its best sense, seeks to reconcile the past with the present, continuity 
wit!) change, and, as the Chinese say, - since it is now respectable to^guote the Chinese - the use of the law 
helps us to reconcile yin and yartg. The study of l^w even helps us t6 produce a generation of Citizens who 
are users of the law, because they understand the nature and the potential of the fay and its great, 
accomplishments, both in the past and in the^ture. *^ / 

By Way of conclusion, I think I have found .the proper ending to these remarks. Forty years ago justice. 
Holmes said something that has a flavor i^irftTim^ of John Dewey. Since ^both can be considered great 
educators and since the thought is representative of both, it is fitting to end this talic by quoting from 
Holmes: "Man is born a predestined idealist, for he is born to act. To act is to affirm the worth of an end 
and to persrst in affirming.the worth of an end is to make an ideal. We all, the most uhbelieving of us, walk 
by faith. We do our work and live our lives not merely to vent and to realize our inner force, but with a 
blind and trembling hope fhat somehow, the w^feld will be.ajittle better for our strjving.'\ 

Perhaps all of us involved in law education will marshall our forces to make this world a little more ciyil^ a 
little more dignified, a little more sensitive tajibe rty, j ustice, and equality, and hopefully, a little nrore 
honest." . • ' " ^ 
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INTRODUCTION 



The^e exists a critical need for law-focused education in the school's. Students constantly inquire into the 
relationships, between government, particularly the court system, and their individual rights as citrzens. How 
can the educational system address the problem m the midst of ever-changing sociological, economic^nd 
political circumstances tn a satisfactory manner to the students ^wainting answers? 

In an attempt to solve the problem, this manual, Individual Rights, the first part of the third unit of stady 
in a year-long"5Dcial Studies curriculum, presents the basic foundations of law and the concept of freedom 
of expressio^n guaranteed under the BiH of Rights. The second part of the unit is the manual Fair Trial v. 
Free Press. " • . . . 

The inquiry-oriented approach presented herein demands active participation of students tfjus develbpirig 
analytical and evaluative skills in addition to fundamental knowledge. Directed discussion, role-playing 
simulations, and debate are emphasized. 

Pre-planning will increase the effectiveness of each section. Smce an mquiry approach is essential, questrons 
should be of a nature that analyse ("why," "how would"), evaluate, compare or contrast, and describe. 

The design layout of Individual Rights provide^ maximum flexibility. The curriculum material is diyided 
into self-contiined sections with no specified time limitations for presentation. Each section contain^ four 
parts. Directive indicates the behavioral objectives to be acquired. Informat provides introductory informa- 
tion in a simplified, condensed fashion for easy scanning. Motivat jlescribfes student activities, inquiry 
cnethodology, and interning •recomm^ations.' Finally, Reference explains sources of additional material 
and suggest alterna'tive uses of the j;arriculum section. For additional information* and assistance, the 
Resource Ma^rial should be used by" both the teacher and students.>Material to be'Use4 by the students 
appears.on blue-tinted pages. ''^^ , . * 

Lastly, this is a learning experiS^ 
every point discussed. As aft ov 



^ no one expects an instructor to possess the legal expertise to answer 
U objective, speakers, workshops, and interning activities are encouraged 



as a critical component of instruction, 
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CHAPTEld V . " 

FOUNDATIONS OF LAW 

* INTRODUCTION . ' - 

^' / • • ' ' • ^ ^ \ 

This chapter introduces students to the foundations of law th/bugh a Series of classroom activities designed 
to stimulate individual assessinent of both values and concept of the need for laws, plus a basic understand- 
ing of the criminal procedure. 

Through thp Value Survey students will have anjbpp^ortunity to renrft to critical topics associated with legal 
rights and responsibilities. . ' . . 

Why Do We Have Laws? provides the base for a general discussion where students are requested to 
formulate ^jeir own law and evaluate its precision, jurisdiction, Jimits of enforcement,' and possible 
alternatives. ' \i; , 

The activity. Defend Your Case, allows students not only to present their arguments' for or against the law 
,written in the previous section, bat also .to examine their reasoning ahd.presentation. 

East Africa HypotheticaL is a case study that requires students to ^udge the actions of an African villager in 
a murder trial. Positive law, legal real^ism, and sociological law are di;5pussed. A suggested lesson plan is 
provided. ^; ^ ^ > 

The Constitution* is the focus of the Bill of Rights and Criminal Procedure section whereia students are 
requested to i^entif^th? basic rights of individuals and define so(ne preliminary legal terminology. 



Upon completion of this chapter students will have acquired a fundamental lyiowledge and understanding 

7. - ■ 



of the law in ordered interpret particular case studies presented in subsequent chapters, 
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VALUE SURVEY 



Djrccttve: To provide tfie students with an evaluation of critical facts relating to, individual rights and 
• " freedoms. 5 • * ^ 

Infomiat: Distribute the surg/ey ^contained on the follov^ing page. 

Motivat: J, After distributing tH^ survey, have the Results compijed qn a class tally board so that they may 
be- exan^ined^for a po^t analysis. Students should discuss their opinions on the various topics 
noted on the- survey. 

Reference:" Rfefer to Audio-Visual section. • • 



bo YOU THINK? 



The subject of Jndlvlduat Rights has become of paramount concern among high school students. There is a 
growing request for legal education and case study analysis among school administrators and curriculum 
developers. Indicate your opinion* on the following topics by placing P for pro, C for con, U for undecided. 

■ Individuals should be guaranteed rights against search and seizure without a warrant. 

(individuals should be stopped and frisked only under suspicion of a serious crime. ^ » 

. The legal courf system should be computerized to alleviate delay. 

f 

' T^e death penalty should 6e Imposed for serious crimes. . ^ 
Individuals should be allowed to say anything they wish in what ever manner they prefer. 



School adminisirators should permit pregnant girls in school throughout their term. 
Individuals should be infori^^ of more rights than those normally explained at an arr 
The juvenile system should be revised to include more rights. 



i,.. 



The press media should' be prevented by some government imposition from printing 
unsubstantiated speculations. ^^ ; ' ^"^ 

Consumers should be guarded against warranty or liability technicalities by law. 

Abortions should be prevented since they violate the pursuit of life and liberty. 

' '1 

Laws should be made to eliminate interpretations. 



1 
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^ WHY DO WE HAVE LAWS? 

• ,^ * 

Directive: -To provide the student with an opportunity to construct a law relevant to his school situation. 

To encourage th? examination of existing laws for their form and developmentjas described via 
discussions. 

Inlormat: The world of law and legal terminology can be both interesting and at the same time extremely 
confusing. Lavfs are not definitive and, therefore, are subject to interpretation. This factor 
provider for flexibility, depending upon varied circumstances and social morals. Justice Oliver 
Wendell Holmes stated that "Precedents should be overruled y/hen they become inconsistent 
with present conditions." Law^ can be classified depending upon their oNgin or jurisdiction. 
^ ^ I Common law is bench-made law rather than strictllxed bodies ^M^nife rules such as modern , 

^civil codes. In Roscoe Pound's >Vords,."lt is a mode of judicial ar^^lU'istic thinking, a mode of - 
^ treating legal problems." Under it the judge is creator, interpreter, ai|p modifier. Statutory law 

is concerned with society as a whole rather than private citizens. It is.a^lawthat originates with 
^ , specifically designated, authoritative lawmaking bodies, presumably legislators or congresses, 

' " bur it also may include executive and administrative decrees, treaties, ordinances, and forms of 

protocol. Vr/V(7fe law governs the relationship between citizens such as contracts. Public law 
deals with definition, regulation, ot ehfofcement of those rights wheft the state is viewed as 
the subject of the right. It is theportion of tfre law concerning the political situations between 
^ individual and state. Subscripts of public law are administrative law (agency activities). Con- 

stitutionals law (interpretation of existing laws), and fivil law (legal rights of private persons 
^ * - and/or organizations). 

Motivat: 'Students are to be directed to isolate a number of local concerns preferably those involving 
their schpol. One topic which illustrates some controversy should1)e selected as the topic for 
forming-a law. Students are to be instructed to write a law via discussions of various Aspects of 
the topic selected. The instrumDn should ask questions that will indicate the following factors: 

^ . . ^ , f 

1 . precision of language used 

2. portions'conflicting^ith existing laws ^ ^ 
jST extent of jurisdiction ^ 

4. degree otambiguity open to interpretation 

5. limits and Wans of enforcement 

6. implications and scdf)e of Icinguage ^ 

7. alternate means of handling situation 

8. r consequencesof enforcement or non-enforcement 
^ 9. - acceptability by majority * " , 

f , 10. historical references. 

An example would be the topic of a school newspaper publication written into a law stating 
' "Student^ shall be permitted to publish any material in a school newspaper and distribute it to 
f . any individual." /Questions would have to define: (1) what material can be published, (2) who 

\ *i • . would have right of censorship, (3) what criteria should be estaljshe^d to govern policy, (4) 

' who shall review the final copy, (5) has a newspaper been previoAly.published and banned ~ 

/ . * why, (6) how will distrib^Jtion be limited, (7) what^i3unishrn'enf nSiJ bp levied' by misuse, (8) 



lenf N^U be 

4- 



7' ' ' '\k I: 



f 

4 What limitations will be placedNon staff/reviewing body,. distributors, etc. Students can be 
given roles of various key persons and reflect their positions. A student should be designated as 
♦ ^ a recorder of how^the law evolves so that the notes can latficJicfixamined^^ ^ 

Reference: Some legal termiffology can be introduced and explained. Refer to the glossary provided, page 
4 - ^ lawyer or judge can be a guest speaker to discuss law formations and decisions. {Refer 

to Resource Materfal appended.) ' . . / . 

* * \ 

\ 
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• ^ DEFEND YOUfe CASE , ' ^ 

DIrMtivc: To provide an awareness into legaf defense and prosecution. ' i. t • 

' ' ■ ~ ... * ^ \ 

Informal: * The purpose of a defense o^^jp^cution is to win the case. In most cases this irtVolves a 
thorough knowiedge of th^e ialg^^uestion and the ability to detect flaws. 

^ " ^ > ^ ^ ^\ v: ^ ' ^ 

Mptivat: The main portion of the information provided ih this section Js-tinwritteh and gained from 
. wxpcrier^ce. This activity is art actual preparation for understanding case studies and a reference" 
' ' 'poirft in the mocjk trial of Tinker v. Des M^ioes in Chapter Three. Students should be divided 
\ into groups of three: one' defender, one pcdiseoutc^, and one. observer. The '*law" composed in 
the previous section caa be used in this gaming^- or any local law^ The defepder and, prose- 
cutor 2fre to present their opposing views while the (^server (or judge) records the movement 
of .the arguments. After allowing 20 minutes for an\ninterrupted rebuttal portion, the ob- 
server should be gTven 10 minutes tq discuss his observations. The cla'ss should then be reunited 
' with defense, prosecrution, and ob^rvers grouped together. BasicalJy, these points should be 
' notfd: ' / ^ : / • . ^- % ^ J '/ ^ ' \ 

1. - ^* Which role was more'difficult and why? *^ * • . / 

2. What was the major order of most presentations or how did each side present their views? 

3. Which side won intthe observers' views?' ^ . 
•M * 4. ' What conclusion can be drawn on these roles? • . / 

*l ^ ' ^ « . . . . - • ' 

As noted in the intrpduction, page ^xvii, interning is an important portipn of this unit Stu- 
* dents now afe to visit other classes, the^acuj^ty, and principal and preser\t the lajv ^nd theh 
' their arguments. The host cla<s should decide the ^*winner,"obasing their judgment, upon the 
above l30inU. ADVANCE NOTIFICATION TO OTHER CLASSES SHOULO-BE GIN/Sn TO 
AVOID CONfyLJSION. ^ _ ' ^ ^'.^ ^ 

Reference: Because of the nz^iure of this activity, .deftalled explanations would not be profUable. A sub- 
stitute gaming would be to- rewrite the intrpduction^o thi Constitcitlon. Or, perhaps the aboye 
format could be us'^d to resolve why Valhmeh are created* equal" and wpm^n's rights can 
• coexist. ' - ' " 
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EAST AFRICA HYPOTHETICAU 



Direc^ve: 
Informal: 



MotivSfT 



To provide-students Nyith an understanding into the^different approaches to law. 



^^cference: 



Th\% section is an introduction into the case study approach and legal precedence. There.are 
several outlooi<s on a law such as positive law (applies law to case without interpretation), fegal 
realism (accommodates or appropriates law to^circumstaiices), and -sociological law (applysor 
blends custom withjaw)^. ' ' ^ ^. 

The actual case study should be either read or distributed as it appears on the following pages. 
The subsequent three legal opinions demonstrating the approaches to faw should be noted 
after the'activity. 

Students are to^e divided intp groups of judging bodies in order to examine the case. Ask 
them to devi^ a rationale for and/or Against the man's <;onvic'tion. After an appropriate lapse 
of time list the results and via. discussion separate tPle approaches to law. If not al} of them, 
appear, ask questions to stimulate their fornriulation. Students could be asked to compile a case 
study containing thj^case and the majority group* or class ppinion with the dissent, as a 
familiarization with up-coming case studies. This first case studyjs included within a suggestied 
lesson plan designed.b>y^orcnan Gross, Director, Special Committee on Youth Education for 
Citizenship, American Association, to demonstrate its effective use in legal education. 

■ - . s 

Refer to Resource B foj- additional informajion. If ^jossible, a ffeld trip to a coui^ is suggested 
in order to interyj^w a judge with regard to legal bias and rationale. ADVANCE NOTIFICA- 
TION TO SCHOOL ADMINISTRATION AND COURTS. IS REQUIRED FOR THIS 
•ACXIVITY. ' . • ' 
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FOUNDATIONS OF LAW ^ 

(to extend for several class periods) ' - , 

This lesson focuses on 'the nature of law, highlighting several of the different approaches to law, and also 
illustrates the use of the case study method in legal education. 

/ 

1. Teacher should ask the class: What is law? Write down on an overhead projector op* the blackboard 
* the responses given by students, and ask them to explain or^clarify what they- mean. (No real 

judgment on the right or wrong of t^ej- input is necessary at this time.) ' . - 

2. After a period of general, open discussion^ the teacher tikes the lead by asking questions, which will 
^* bring the class eventually to some consensus on a definition of law. For instance, a discussion might 

cor)>ider: 

■ Is there an elerhent of morality in law? . * . 

■ Is there a. relationship between morality and self-interest? (How would ycruhandle a situation in 
which a person comes onto your property to take something which he claims as rightfully his?) 
How do people use law for therr own ends, even though the law itself is an attempt to establish 



morality artd justice? ^ ^ 

: necessarilyjr 



■ Is law the will of the strongest? (not i 

■ Would anyone argue th^ata society (or peopleliving together) could exist without law (whatever 
form it takes)? ^ * * ^ * * 

■ Is law rules and regulations generally accepted by society? (Some.laws will not hold up to this 
definition.) 

Eventually, *class should come to see that: law is some framework that positively or negatively 
stabilizes life among a group 6f people. " . , 

3. Hand out the hypothetfcal case (page 17) and have the Uudents read it overpTi their own.. 

4. Have students write down in class (or for homework): 

a. a list of the facts in the case (as known from handout) 

b. the issues involved * • 

c. what decision they would reach (assume that students are members of an outside tribunal) 
I d. \hhopinion, i.e., why the decision turned out to be what it was. 

Students should assume only the facts as given. Note that some of the facts piay be hearsay and 
shouldt^fc stated as such, e.g., "The young man said that . 



Gorman Gross: •dtptation from tape recording of Individual Rights Workshop. IPLE. April 2. 1974. 



5. After sufficient 'time> the teacher should *go over the points listed above. First, what are the facts? 
What happened? List them on the board or overhead projector as students volunteer their responses, 
taking time to discuss each one. , ^ 

^ ■ He killed woman, after creeping into her hut..^ 

■ Two t(lildren died. \ , ^ . 

^» Healleges'self-defense. - ■ - o 

He was convicted a%trial level and sentenced to death. 

■ He turned hini^lf iff. ' .. 

f The accused haS^rtcfti-Western background. » 

■ etc. ^ ^ 

6. vHave student* try to separate the important facts from the unimportant. 

* ' ' ' 

7. Ask them what facts can be inferred as reasonable assumptions. Students should support their re- 
sponses {e.g., he thought woman would kill him). 

Ji, Can^t^be inferred that there is a tribal belief in witchcraft? (Not usually, it is not given and 
canft£x^f^lly be assumed.) 



^ Would it rnake.a difference if only he believes in witchcraft as opposed to the whole tribe? 

8. Use the witchcraft questfon^^lead into a discussion of what facts are not given that need to be 
linown. :*T ^ ^ 

Examples: * ^ * 

■ What did children die of? 

■ Did other children die mysteriously during this period? ^ 
-.'V"Doesthetr|bebeJievein witchcraftr\ ^ i \ 

; « What are^tiie general customs and of this tribe? ^ ^ • V 
^ Is there a difference between.witchcraft usecf'as a power to heal father tftan-to^kill? - 

■ Was the woman a witch? If so, what kind? * ' * 

■ Does the tribe have |aws against evil witchcraft? ^ 

■ if so, is the young man the proper person to enforce these laws or should he go to the headman* 
first? ... 

9. Turn discussion to issues involved. The most critical part of any case study is the issues. The decision 
in a case is based on what the issue(s) is (are) perceived to be. In askii^ the students to give the 

. issues, have them define and frame them into "Whether or not..." questions. 

^ ' \ 

Examples: , * ' ^ 

Whether er hot the murder by the man was self-defense? 

■ Whether or not a Western court should apply Western standards? 
• Whether or not witchcraft was involved? 

^ Ask class: Assume that the man honestly^jbelieves in witchcraft: how many would support his claim 
6f self-defense? What is the Western definition of self-defense? (A reasonable person would*believe 
that to do otherwise would lead to imminent physical harm t6 himself, resulting in death.) 
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■ Is this ridiculous, i.e., if a person is ip danger of death, can he be expected to act "reasonably?" 

10. Hand out the three opinions of the High Court judges (page 19) and have the students read ^em 

over. • \ . 

. > ' f Ji 
J1. Ask the students which judge, they agree with and why. (Take an informal poll through a show of 

hands: how many agree with the first judge? the second? the third? Any dissenters or fourth 

alternatives?) 

Note: It can be inferred from the decisions that witchcraft is accepted by the tribe. What di^ the 

judges say about the young man's beliefs in witchcraft? (They said the beliefs were sincerely held.) 

-\ 

12. Each judge represents a different approach to law. 

a. ' The first judge is practicing Positive Law (applying the law to the particular ^ase - in this case, 
' what a reasonabTeTnglishman would do). 

Note: In the poll of student reaction, usually very few side with the first judge. Ask the students 
why more did not agree with the first judge, since he was only "doing his job" as we traditionally 
view the role of a judge, i.e., to apply and interpret the law. . 

b. The second judge practices Soc/o/o^/ct?/ Law (applying or blending custom with law). Many issues 
in the law are a balance of countervailing forces. This judge ^ys that British law ha§ certain 
criteria for what constitutes .self-defence, but this has to be modified under the circumstances. He 
even makes political judgments, referring to "neo-colonialism." 

Note:' Many students will probably sKie with the second judge. Did the students apply the ^ 
principle of "what a reasonabjp man would do" but change the location from Piccadilly to an East 
African tribe? ^ • t : y 

c. The third judge is following what is called Legai Realism (accdmmodating the law to particular 
circumstances ~ defining the law according to what he thinks it should |pe in the situation). Ask 
what the third judge is trying to do in his decision. 

>the third judge is trying to do in his decision. 

f' 

■ achieve a compromise? . 

■ set a precedent? *' \ 

13. Ask the student;5 whether a fourth approach should be included, W(7r{yr(7/ Law (a higher law exceeding ^ 
the writt«*n law'being applied, such'as that re^:ognized \n upholding claims of conscientious objectors 

|<"*\Jo military service),- 

The judges could have said that none of the approaches was satisfactory, thereby taking the ca^e out 
of the realm of the legal system altogether. , * - 

14. Point out that there are"fpany different approaches to the question and that arguments can be made 
for each decision, in any *ase linder study,' students should investigate what kind of an approacii to 

/law is used by the judge. The particular East Africa case if good for several reasons: it is complicated 

• , 15 • ' 
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(crime, witchcraft, etc.);4t considers the question of what is a "riasonable** defense; it deals with thfe ^ 
Issue of a clash of cultures (comparing and contracting laws from cjifferent countriea^nd cultures can 
be very enlightening). 

15. In conclusion, point out that there are two results of any 'case: 

a* guilt or innocence of the individual involved is deteri'iiiriedj ^ 
b. a precedent is set for future cases of a similar nature. 



Eyery case makes law for society. There is a need to look at a case's effect on the law. Ask: What 
would be the,effects of various decisions possible in the East Africa case? 

Due process requires that laws be precise and ckar, and that guidelines be^set regarding enforcement. 
Otherwise, law would have no meaning. People would be unable to determine what they can or 
cannot do. 



16. Suggestions for further,activities: 

a. Have students write a law, including the components o\ rule and enforcement apparatus. They 
will find it extremely difficult to frame a law (e.g., a school dress code)^that is both general in 
nature and yet not open to a wide variety of interpretations. 

,.'-1- (? , ^ . 

b. Have students try to construct a society (e.g., students have been shipwrecked on an island). See 
what happens. Are they at a loss? Do rules and guidelines emerge? This is a good exercise in 
teaching the foundations of law. * ^ 



\ 



\ 
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LAW AND POLICY IN EAST AFRICA 



A young man in a remote village, uneducated in the Western sense, is charged with,murderinga relative, an 
old woman. He admits killing her but says* he did so in self defense: she was a witch, sworn to kill him by 
incantation. , ^ 

The story told by the young man is that pne of his children came down wrth an unknown illness, weakened 
mysteriously, and died. By tribal cu5ton\the old woman, his relative, should have prepared the funeral rites, 
but she did not do so^ When he asked her why, she said she had-cast a spell on the child and wtiOtd kill aJI 
his family. i ' ' « . ^ 

Then another child sickened and died. The man confronted* the old woman and demanded she stop. She 
laughed, looked hard at, him, and said she would W that he died before sundown that day. He went aNvay, 
found an axe, crept into the old woman's hut, and killed her. Then he turned himself in to the head man. 

The young man was convicted and sentenced to death. 
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BILL OF RIGHTS Afsib CRIMINAL PROCEDURE ' ^ 

Directive: To providfe the students with an opportunity to analyze laws. 

* • * . ♦ 

To^ provide a knowl^ge of the criminal proc^ure in a basic sense, for background into 

upcoming case studies, 

Infonrat: ' The constitutional laws^of criminal procedure are contained in two sections of the original 
f Constitution and five of the amendments. Each rule Is restated in its basic form, with its source 
in parentheses: 

T. The Tederai government may not suspend the writ of habeas r^rrMl. fnf-tv^^"^ ^i^k^co fr*>AHnm^^ 
limited by federal power. There is one exceotion. The writ may be suspended it (1) there is either 
rebellion or invasion, (2) during such rebelliofyor invasion the public safety requires its suspension. 
(Art.lSec9) ^ \ . ' . 

2. Except for impeachment, all federal crimes shall be tried by a jury. (Art, III Sec. 1) 

3. All federal trials will be held io the state where the crime was comntitted. (Art, III S^^ 

4. People have a right to not have their persons, houses, papers, and effects unreasonably searched or 
o - seized by the federal govemment.*(4th Am.) 

5. S^ch warrants and arrest warrants can be issued to federal officers only* on probable cause. The 
officer seeking the warrant must swear or affirm that the information he is giving in order to receive 
the warrant is true. (4th Am.) ' ' . • • 



6. A search vwurant or arrest warrant issued to a federal officer must specifically describe the place tol)e 
searched or the persons and things to be seiz^. (4th Am.) 

7. In order to charge a .person Avith a serious federal crime, there must^be a Grand Jjury indictment., 
Howev^, this rule does nqt apply to crimes committed in the land or naval forces or in the militia 
wl.sn the alleged crime is in actual service and j^is a time of war or of public danger. (5th Am.)* 

8. No person charged with committing a federal crime may be placed in jeopardy more than once for the 
^ame defense. (5th Am.) . • \ 

9. No person may be forced by the federal gov^ment^to be a witness against himself or incriminate 
himself. {5th Am.) . ^ ' * . 

1ft The federal government may not deprive auiy person of hfs life, liberty^ or property, except with due 
process of the law. (5th Am*) , . ^ ^ 

11. In criminal prosecutions in federal courts, the defendant has a right to a speedy irial. (6th Am.) . 
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^ • 12. A person charged with a fed erat crime has the right to a public tnal. {6th Am.) 
' 13. A person charged with a federal crime has the right to an imparti^ljjury. {Sth^Aijj.) 
' 14. Federal triaJs must take place in the state and district where the crime occurred, jsth Atp.) 

15. A person charged with a federal crime is enHtled to be informed of the nature and cause of the charges 
against him and to be confronted with the witnesses against him. {6th Am.) 

16. A pei^n charged with a federal crime has the right to coVipel witnessesin his favor to testify at his 
triaL,i6th Am.) ^ - ^ • , 

17. A pd^sor)2charged with a federal crime has the right to havelhe assistance of counsel for his defense. 
(6th. Ami)^ \ ' 

18. The^'federal government may not impose excessive bail. {8th'Am.) 

^ 

19. The federal government may not impose an excessive fine. (8th Am.)- 

. \ • , ■ 

20. mhe federal government may riotinflict cruel or unusual punishment. {8th Am.) 

- ■ , , . - ' ■ : 

21. No state may deprive any pefs<Mro^4iIsJffe, liberty, or property, except by due process of law. (14th 
Am.),' ^ 

22. ' No state may deny anyone in its jurisdiction the equal protection of the laws. {1 4th Am.) ' * 

Note that lender the Fourteenth Amendment as long as due process of law is maintained, someone may be 
deprived of his rights. The criminal process in operation can be somewhat reduced for examination. In a 
response to a citiz.en's complaint, a suspect may be arrested on a warrant or sent a summons to appear in 
court at some future time. The complaint can also come from the policeman who observes the crime. Often 
the arrest tSke$ place at the scene of the crime an^ the complaint will follow. If arrested, the suspect may 
be released on bail at any time. In additi6n, the state may be required to hold^a preliminary hearing to show ' 
probable cause for believing that the suspect has committed a crime. If probable cause is demonstrated 
either a grand jury indictment or a prosecutor's information may be filed. The suspect will appear at court 
for a format arraignment at which time he will be asked to pli^d. If he pleads guilty, he will be tried and 
sentenced in the event he is found guilty. The defendant may appeal a conviction on a plea o| not guilty. 
SentencFng may include confinement or probation or a combin^ition of both. Parole is supervised freedom 
ordeiecj by a parole Jboard prior to his time of release. \ 

The thepry behind the bail system is that a person ch^ged with a crime may put up^ certain ampunt of 
money, to assure his appearance at trial. This sum will be forfeited if he does not appear. The amount of 
bail is sypposed to be just enough to assure that the suspect will not "skip*" A suspept's prior record, the 
^ seriousness of the crime, his personal wealth,' and his roots in the community are all considered, '^e bail 
system is intended to mirror the presumption of innocence - since ail suspects are presume innocent until 
proved guilty, they should not have to spend the time prior to trial \n jail. This is the theory. The practice is 
often apposite. If'a judge determines that a suspect should not be released prior to trial, he will set bail at a 
prohibitive amount. If heldetermines that pretrial release will be safe, bail will likely be nominal. 

♦ ' * 
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In 1967, the P^ident's Commi^ion on Law Enforcement and Administration of Justice reported: 

Althcuigh ball Is recognized In the law solely as a method of Insuring the defendant's appearance 
at trial, Judges often use It as a way of keeping In Jail persons they fear will commit crimes If released 
before trial. In addition to Its being of dubious legality, this procedure Is Ineffective In many In- 
- stances*^ Pro fesslonah criminals 6r members oof organized criminal syndicates have Jittle difficulty in 
posting ball, .although^ since crime Is their way of life, they are clearly dangerous, 

if a satis^tory solution should be found to the problem of the relatively small percentage of 
defendqDts who present alslgnlficant risk of flight or criminal conduct before trial, the Commission 
woui^ be prepared fo recommend that money ball be totally discarded. Finding that solution Is not 
easy ' *. ^ * ' ' ^ 

A partial solution for the problem woujd be to provide an accelerated trial process for pre- 
si/mably high-risk defendants ^ . • ^ . 

In dny jcase, money ball should be lmpoied only when reasonable alternatives are not available. 
This presupposes an Jn formation-gathering Jechnlque that can promptly provide a magistrate with an 
array of facts about a defendant's history, circumstances, problems^ and way of life, 

: V , 

Motivat: Studehts should be ^ked to name as many rights as they can withm the Constitution and Bill 
of Rights exclusively. After a listing has been compiled, students should examine the items in 
relation to ^AppenSix A. The students' lists should then be expanded to incorporate the 
twenty-two rules previously listed. 

* ' / . . I . ( - 

A discussion should be initiated •>yhereby various newspaper articles or other /media be ex- 
amined to pinpoint the entire criminal process. , ' 
. ' ' <■ / • 
1, What is the writ of habeas corpus?* 

* , . 2. What is a federal crime? , [ ~ ^ ^ * 

3.» Hoiw IS "unreasonable" defined in their own words? What constitutes a search? 

aseizufe? , - > , • • . . \< 

• 4. What is jeopardy? How did this originate? 
5. How is a "speedy trial" defined? • 

• t6. Why^are there public trials? ^ ' , ' 
7. - What'is excessive bail? Whadete^mines thisi 

S. *What is cruel and unusual punishmeht? • 
9. Wh^t is due process under law? 

10. , Are there any rights that shouFd be added or deleted? Why? 

11. ' Why are individuals not informed of all of these rights? Are they applicable to everyone? 
' ^ • If not, why aren't they? (juveniles, insane, criminals). ' .\ , . 

12. *'' Kow are impartial juries selected? Why is this sometimes impossible? 

A survey could.be produced and distributed to other classes as a test 6i their legal rights. 
Dis<;uss ^the results. If tbere is a lack of kpowlec^e, to what can this be attributed in today's 
society? / i ^ i* ' • ^ . 

r* ' ■ - • * 

In reviewing the criminal process in light of the secondary discussion, variances in its general 
procedure should he investigated and explained. Students can research, current newspaper 
• , articles on local, state, and federal-crimes. 
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Reference: Additional material should be obtained on the due process phase of this section. Reference 
material should include: 



Benton v. Maryland 396 U.S. 784 (1969) 
Adamson v. California 332 U.S. 46 (1947) 
Rochin v. California 342 U.S. 165 (1952) 
Cohen y.Hurley 366 U.S/l17 (1961) 
Malloyy.Hogan VS U.S. 1 (1964) 
Pointer v. Texas 380 U-S". 400 (1965) 
Duncan v. Louisiana 391'U.S. 145 (1968) 
Williams v. Florida 399 U.S. 78la970) 
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< Resource A and C may aiso be consulted in addition to the glossary. 
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CHAPTER II 



DUE PROCESS AND JUDICIAL REVIEW 

I^JXRODUCTION . 



.The purpose of this chapter is to provide an introduction to due process and judicial review. The historical 
case of Marbury v. Madison and other case studies presented herein are illustrativft'of the topics. Directed 
questioning with these case studies, plus a hypothetical case, will aid in achieving deeper understanding. 



Directive: 



* ▲ 



To provide students with an insight into the nature and Icope of judicial- precedence. 

. • ' ■ ' ? ' 

To provide students with an opportunity to investigate the ramifications of the 14th amend' 
mfent and its applicability to the U.S. Bill of Rights. To introduce the concept of due process. 

Informat: The familiar case of Marbury v. Madison Involves the installment pf William Marbury to 
^ . justice-of-the-pca<Jfe in the District of Columbia. The question centers on the right of the tourts 
to decide if Marbury *s writ of mandamus is va[id. The case study, inclusive of Justice iMarshaM's 
annotated decision, is contained in the manual as it appears on 29-37. The question pfaggra- 
vated violations of due process is presented in two condensations of Rochin v. California and 
Irvine v. California as they appear on page 37,.. In Slaughterhouse cas6s 83 U.S. (1*6 Wall) 36 
(1873)*, the Supreme Court analyzed |he precise I'neaning df the 14th amendment ahrfcon-^ 
eluded that it recognized two distinct citizenships, that of the state and nation. Therefore the 
power of states to ^determine and consequently limit the rights of their own citizen^rcmained 
unaffected by the Amendment (the case ofStrauder v. West Virginia pp. 38-39).' 

Motivat: The following^hypothetjqal case could be presented ais a, prelude tQ.the case of Marbury v. 

Madison. t ^ / 

The year is 2009, thirty -three yeprs after the first Installation of the LEGCOM 
3225 focal computer system, the unit wt/S djesigned by a special Investigative and 
developmental brahch of he judiciary Department on the request of President 
Harrison at a cost of $3.5 pillion ^dollahl. The analog system is designed to eliminate 
the time Involved with court cases^. It was programmed with theT United States 
Constitution and the Declaration of Independence, along with any applicable state 
or international laws. For example; If a person was searched in a parking lot by a 
police office for drugs, the defendant would, entejr a card with his/her version of the 
» occurrence and cqmplaint with a pl&p of guilty or hot guilty. The dfficer'or wit- 

ne^ses would entp/ similar card^^in their terminal. The iommter analyzes the ddta 
' . • and refers ^o Amendment I \/^(card,;No. 3947c, and annot^^^at the shopper had 
the right tb be seo^Ched. - .I ^ ^ ' 

Students should be directed through questioning to the fact that LEGCOM does account for 
/ any cases decided in the past. The case study of Marbury v. Madiso^ is introduced to illustrate 

^ / . what tlie early Supretne Comt, utilized to substantiate its position. The^fbllct^ng questions 
could be used: * / 

. -7 . 
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is the doctrine of "judicial^view, " which gives the court the^wer to declare 
an act of a coordinate branch^ f the government uffonstitutionai^ required because ^ 
a contrary rule would ''subvert the very foundation ofaii written constitutions^' 

*» 

Does the '^judges' oath" provision (An, VI, ci. 3) furnish^the necessary textual * 

\ support for the doctrine of judicial reyiew? " \ 

What of 4irt. Ill, 2, ci. J, extending "the judicial Power" "to all cqses. . .bi^ng , 
under this Constitution? " ■ «^ * 

Studtnts »iould note in the Slaughtej^use case the scope of the'jl4th Ameftdmerit asj't 
applies to any privilege of immuniW^nferr^d by the U.S. Constttu^oo and that a narrower 
construction declares it as a repetime note^of previously stated principles. Wha^ppear 6) be 
reasons for such a narrow interpretatfen - relief against monopojy or equal pi^cction under 
the laws? it might* be instructive at this point to compare' carefully statements from the 
documents quoted below. , ^ - , / " 

No free man shall be^ taken or imprisoned or dispossessed, or outlawed, or banished, ^ 
, or in any way destroyed, nor will we go upon hfrr,, nor send upon him) except by ^ 
the legal judgment of tiis piers or by the law of the land, * . . ^ 

\ ^ ' ^ * ' . Magna Cana (niS) 

No person shull be.. deprived of life, liberty, or property, without due proce^ of 



Fifth /{mendmef^ to the Cdnstltution ^ 791) 



■\ 

^ * No State shall . . . deprive any person of life, liberty, gr property, without diTe 
• process of law: < , * ' . • . 

\ ^ / Fourteenth Amendment to the Constitution (7^68) 

.The following questions shoCffd be discussed in cohfunctiS||*4/ith die SiraJHer ca^je (pages 

,37-39). • , ' ^ , ' ^ " 

1 . In view of Jh^ intent of the equal protection clause, are there any additional classes for 
, whom it should be "construecj liberally?** ! ' ' . , . 

K ^ ^ • . . i ^ ^ 

2. Why would a law discriminating against "German Texarts** be consistent .with the 
purposciDf the amendment? • . - 



3. What "politically poteot. minorities** could be singled out for special legislative 
advantages or^jsadVantages? ^ * ^ ^ . ' ^ • 

4.. Should .legislation discriminatirrg on the basis of congenital and unalterable traits for 
which tbe person is not responsible justify the creation of a "suspect** classification? 

5. Are women considered "politically^ impotent minorities** (consider alien, illegitimate, 
criminally insane)? ^ ' \ ^ . ' \, ^ 



Students should ihvestigate ih the Rochin ^r\& Irvine cases (page^T) the proposition that 
although evidence obtained in violation of the protection againslSjnreasonable search and 
seizure violates the niinimal, fundamental standajds of due process, the use of such evidence 
does not constitute a unique due process violation. \ * 

X 

Reference: The following cases should be reviewed: * - ./ ^' 

« . Madden V. Kentucky 309 ns. S3 ' ^ 

Hague v.CW307 \J.S.496 
* .Edwards v. California 314 U.S. .160 , ^ ' * / 

Turner v. Fouche 396 U.S* 346 ^ • , 

Opinions by various individuals are provided herein. 

JUSTICE GIBSON, dissenting in Eakin v. .Raub, 72 S. & R. 33Q (Pa. ' 
1825):* "Tiie oath to support the Constitution is not peculiar to the judges, • 
but is taken indiscriminately by every office of the government, and is de- 
. signed rather as a test of the,poliiical principles of the man, than to bind the 

f * officer ih the discharge of his duty: otherwise, it were difficult to determine, ^ 
what operation it is to have in the case of a recorder^of deeds, for instance, 
who, in executidfi of his office, has nothing to do with the Constitution. But 
. granting' it to relate to the offlQ(al conduct of the ludge, as well / . ^ 

/ officer, ^ and not to his political principles, still; Ji must be undersBod in 
^ referenie^^to supporting tiie Constitution, only as far as that may be involved 

* in his official duty; and consequently, if his official duty ddes not compre- 
hend^antinquiry into the authority of the legislature, neither does his oath. . . 

^ ^ "But'do \not the judges do a positive a^t in violation of the Constitution, ^ 

whenjtfiey give'^ffect to an unconstitutional law? Not if pie law has-been 
passed according to the forms e^^j^ed in the Constitutiori^Jhe'WIacy of ^ - 
the question is, in supposing tlji<njhe^}udicicify dfdopts the acts of the legisla- 
\ ture as its own; whereas, the enacfrheht of a l^^and the interpretation of it 
^:'are not concurrent acts, and as the jtidiciary S^t required to coricur in the , 

enactment, neither is it in 'the breach of the constitution which may be the 
Consequence of the enactment; the fault is imputable to the legislature, and 
on it the responsibility exclusively rests." ^ " 

THOMAS JEFFERSON, writing in 1804, in Thef Writings ofJhomas 
Jefferson 370 (1897): 'The fudges, believing the f Seditloalawi^constitU' 
tional, had a right to pass a sentence of fipe and imprlsonmehidyecause that ^ 
power \^s . placed Jn their hands by the Constitution. But the Executive, 
believing the law to i)e unconstitutional, was bound to remit the ex^utfon of 
it; because that power has been confined to him' by the Constitution. The 
instrument meatjt that its co-ordinMe branches should be checks on eqch 

• other. But the opinion which gives to the Judges the right t o deci de whatiaws 

are constitutional, arid what not, not only for themselves in their owrt^ere- - 
of ac{ion, but for the Legislative and Executive also in their spheres, would 

■ ^ make the judiciary ^i^^^P^/'^ ..j^. * * 

f * * • * ' 

- , . » . ^ . y 

^This o^nlon i» genmlly reguded «• the mott effective,^i^)vc^,of^i tpk to M«r^uU{|Teafoninf supportlifriudieUl review. 
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• ^ 'o^ AN^RtW JACKS(^, veto message In 1832 on. act to rechanerBa^^ !T ' - " ' 

(/n^re^/ Sfc/fes /"rte constitutionality of which had mller been upheld bythe,^ 
- ■ . Court), 2 Richardson, Messages and topers of t^e PresidenU 576, 581-82 - 

* l (190Q}: It Is as mkh th^'d^fy-of^Ji6^ . ' . 

^ Senate,^nd of the President to decide uflS}i'tbe)^nstltutloqality of any bill 
^ Sor resolution which may be presented to them fqr passage, or approjkl as it is -^^ ^ 

^ ofjhe supreme Judges wh^i it may be brought before them for judldql ^ • 

4^ J ^ • ^ ^ decision. The opinion of the Judges has hd /pore aathorlty over Congress than . ' 

^t/fe opinion of Con^f:^5sJiasov^rtfwJud J, c 

J . independent of botft^ym authority of the Supreme Couft^must not^ there- ^ ^ A • 

, ' , ^ fore, be permitted to controt^the Congress or the Executive wlien acting in . ' J ? ^ 

^ ^ " , \ ^theJr legislative. capacities, but to have^nly such influence c75 the force of*^ ^ 

^ „ their reasoning mdy deserve," ' , ^ - 

• ^ , - I ' ABRAHAM LINCOLN, inaugural address in 1861, 2 Richardson sUppi, j 

^ • iffir 5, 9-JO: '7 do not forget the positiotf assumed by some that constitutional - • * * 
I ^ qukstfyns are to be ^^clded^b^the Supreme Court, nor do I den/ that such > 

o / ' decisions mu\t bk binglinWKmy c&s^ upon Jhe parties to a s^it as to the. " 

/Ov object of that suit, whi/^^/f^are also entitled to. v^ryuhlgfi" resect an^ 
' co(isideration in all parallel cases by ail 'other departments of the Govero- 

meat. And while it\ is obviously possible that such o decision may be errone- " . . .JT / 

' ' , ; ous in any given jcase, still the evil effect' following it, being limited to that \l 

particular case, with the' charice that it may be overruled an"dnever '6eco)ne a - ' 
. \ precedent for other cases, can better be^botne than could the evils. of a * ^ • 

different practice. At the same time, the candid citizen must confess that If » 
' ^ the'pollcyof the Government upon vital questions affecting the whole people * • 
^ _ ^ ^ ^ is to be irrevocably fixed by decisions of the Supreme Court, the instant they ^ ' ' 

' are made In ordinary litigation between parties in personal gctions the! people / ^ . ^ ^ 

?^ ! ' ^ will have ceased to be their own rulers, having to that iktent practically 

/ \y,: resigned their Government intf> the hand f of that emiffentl tribunal. Nor is ' 

there- Int this view any assqult upon the court or the Judges, It is a duty from * ^ 
which they mdy not shrink to decide cases properly brought before them, and' 
> • ' I ft is^no Jault of theirs if others seek to turn their decisions to political , . - 

-purposes," , ^ t ^ : * 




HENRY HART arid HERBERT WECHSLER, The Federal Courts' and 
the Federal System 93 (1953): "Both Congress and the President can obvi- 
ously contribute- to the .sound interpretation of the. Constitution, But are 
they, or can they be, so organized and manhed as'^to be able, withput aid 
from the coyrts^ to build up a body of coherent and in teliig/ble' constitutional 
principle, and to carry public convictiqnjthat $hese ptingjples are being 
observed? In respect of experience gnd tenlperament of personnel? Of pro- 
cedure for decision? Of means of recording grounds of decision? Ofoppor- 
tunity^r chse examination of pgrUcu^ ^ 
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u -^CHARLES BLACK, The People and the Cpurt 776 (I960): 1 cannot 
beiieve anyone seriously thinks that, in fact rather than in fiction, the Con- 
^gressman understancls,'better than the justice, the history of our country, the 
^ tf^:eory and structure of its poiitlcai, economic, and social institutions, or 
most of the other things that bear on prudent constitutional decision. " 

LEABNED HANC^^ The Bill of Rights 1h15 (1958): "[Ljet us try to 
Jmagine what wpulft hav^ been the result if the power fof Judicial review] did 
^not exist There wiac^jjwo alternatives, each prohibitive, I submit. One was 
that'the decisioh of the first 'Department' before which an issue arose should 
be conclusive whenever it arose later. That doctrine, coupled with its con- 
,ceded power over the purse, would have made Congress substantially on^ni- 
^ potent, for by far the greater number of issues that could arise would depend 
' upon its prior action; ... 

As Hamilton intimated, every legislator is under constant pressure from 
groups of constituents whom it does not satisfy to, say, 'Although i think 
what you jy^nt is right and that you ought to have it, I cannot bring myself to 
beiiev(^that^Jt is withirp my constitutional powers,' Such scruples are not 
convincing' to those whose interests are at stake; and the voters at large will 
not usually care enough about preserving 'the balance of the Constitution ' to 
offset ^the votes of, thpse whose interests will be disappointed. . . . Moreover, 
,tfie second alternative would have been even worse, for under it each '^^art- 
^ hent' would have been free to decide constitutional issues as il thought right, 
re^ar(^less of any earlier decision of the othe^. thus it would have been'the 
President's privilege, arid indeed his duty to execute only those statutes that 
seemed to him t^^^b^jonstltutional, regardless even of a decision of the 
Supreme Court, ^e court would hfivi entered such judgments as seemed to 
them .consgpant^jt^jhe^ Constitation; but neither the Presidentj nor Con- 
gress, ,wgula ham^^0in bolind to, enforce them if he It disagreed, and 
without their help th^Jud^ments would have been waste }>aper. 

For centuries it hqs Been an accepted canon in interpretation of docu- 
ments to interpolate inw the text such provisions, though not expressed, as 
are essential to prevept the defeat of the venture at hand; and this applies 
with especial force^to.the interpretation of constitutions, which, since they 
are designed *tp cover a great multitude of necessarily unforeseen occasions, 
must be cast in genemi- language, unless they are constantly amended, if 'so, it 
was altogether in keeping with established practice for the Supreme Court to 
assume an Muihorltyf to keep the states. Congress, and the President within 
their 'prescribed powers. Otherwise the government could not proceed as 
'pidnnedj qnd_ Indeed wQuJd" almost certainly have foundered, as in /act it 
almost did oventhai very Issue. * 

However, since this power is not a logical deduction from the structure 
of the Constitution but only a practical condition upon ita successful vperq- 
. tion, \peed not be exercised, whenever a court sees, or, thinks that it sees, an ' 
JnvaslofipfJhe Constitution. " 

Maya Congressman vote against a bill because he believes it to be uncon- 
stitutl0n<A even though the Court hasrheld to the contrary? lHay tfje President 
. veto such a bill on.this ground?^ if the Court^^;upheid the constitutionality 
of a federal criminal statute, may a subsej^uenTf^resldent release and grand 
pardqns to all persons convicted under It (see Art //; § 2, cl.' I)? If the 
President altogether refuses to "receive Ambassadors and other public Minis* 
ters" (see Art. li, %3), may the Court order him to do so? 
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y. SKELL Y WRIGHT, The Role df^The Supreme Court in a Democratic 
Society, 5^ Com L Rev. 1, 11 (1968),\'rhis argument for Jt^d/c/a/ restraint 
not only overplayf the Court's deviancy but also overstresse^ its immunity 
from democratic processes. To begin with, the Justices are appointed by the 
President, -the one elected official whose constituency is the nation as a 
whole. On the average a new appointment is made^very tw^ty-two months. 
And, as Justice Frankfurter reminds us, "^Judges are men, not disembodied 
spirits' who are bliqd'to the political reality among them. Moreover, if the 
^Justices are not theniselves sufficiently attuned to the times. Congress can 
pring reality^ home to them through its power over the Court's appellate 
Jurisdiction, Indeed, if the Court is too far out of touch with the people, the 
Congress and the executive can annul its directives simply by refusing to 
execute them, or we people can do so by constitutional amegdment. In sum, 
although the Court isJhot politically resppnsible, it is Ifkely to be politically 
responsive." ^ 

LEONARD L^)^ judicial Review, History^ and Democracy: An Intro- 
duction, in Juditid^-Review and the Supreme Court 1, 12 (7967p "Judicial 
review would n^vir have flourished had the people been opposed to^it They 
have opposed only its exercise in particular cases, but not the powfir itself. 
They have the sovereign power to abolish k outright oc hamstring it by 
constitutional, amendment The President and Congress could bring the Court 
to heel evep by ordinary jegislatidn. The Court's membership, sSize, 'funds, 
staff, rules of prScedure, and enforcement agencies are subject to the control 
of the 'poiiticar branches. Judicial review, in fact, exists by the tacit consent 
of the governed. " ' - ' 
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MARBpRYs. MADISON 

Thomas Jefferson, an Anti-Federalist (or Republicah), who defeated John Adams, a Federalist, in the 
presidential dection of 1800, was to take office on March 4, 1S01. On January 20, 1801, Adams, «the 
defeated incumbent nominated John Marshall, Adams' Secretary of State, as the.fourth Chief Justice of the 
United States. Marshall assumed the office on February 4 but continued to serve as Secretary of State until 
the end of the Adams administration. During February, tMe Federalist Congress (1) passed the Circuit Court 
Act^ which, among other matters, doubled the number of federal judges and (2) authorized the appoiht- 
ment of 42 ju^tices-of-the-peace in the District of Columbia. Senate confirmation of Adams' "midnight^' 
appointees, vfrtually all Federalists, was completed oit March 3. Their commissions were signed by Adams 
and sealed by Acting Secretary of State Marshall, but due to time pressures, several for the justicesof-the- 
peaces including that of Wiiyam Marbury, remained undettv e re d wh en jefferson assumed the presidency the 
next day. Jefferson ordered his new Secretary of State^ James Madison, to withhold delivery. « 

Late in 1801, Marbury sought a writ of m^ndamus^in the' Supreme Court to compel Madison to deliver 
the commission. The Court ordered Madison "to show cause why a mandamus should not issue" and the 
case was set for argument in the 18|02 Term. 1^ 

While the case was pending, the new Republican Congress — incensed at Adams' efforts to entrench a. 
Federalist judiciary and at the ilEeder^list" Court's order against a Republican cabinet officer — moved to 
repeal the Circuit Court Pici. Federalist congressmen argued that repeal would be unconstitutional as 
Violative of Art. Ill's assurance of judicial tenure "during good behavior" and of the Constitution's plan for 
separatioi^of powers assuring the independence of the Judiciary. It "was in this deoate that for the first 
^ime since the initiation of the hew Governntent under the Constitution there occurred a serious challenge 
^of the power of the Judiciary to pass upon the constitutionality of Acts of Congress. Hitherto, [it had been 
the Republicans] who had sustained this power as a desirable curb on Congressional aggression and en- 
croachment on the. rights of the States, and they had been loud in their complaints at the failure of the 
Court to hold the Alien and Sedition laws unconstitutional. Now^ however, in 1802, in order to counteract 
the Federalist argument that the Repeal Bill was unconstitutional and«v/ould be so held by the Court, 
[Republicans]' advanced the proposition that the Court did not possess the power." * 

The Repeal Law passed earJyJnJ802. In order to forestall its constitutional challenge in the Supreme 
Cbutt until the political power 6^)e^new administration had been strengthened. Congress also eHminated 
the 1802*^Supreme Court Term_. Thus^ the Cou^t^did-not meet between' December, 1801 and February, 
1803. " ' i.:^^^ ; ' . . • 

[0]n the 24th February, the' following opirtton of 'the court was delivered by Mr. Chief Justice 
MARSHALL: ... 



No'fcause has been showh, and the present motion /si for a rpdndamu^: The peculiar dellcdcy of 
this case, the novelty of some of* Its circumstances, and the real difficulty attending the points which 
occur in^lt reqfjire a-complete exposition qf the principles on which the opinion to be given by the 
court is founded. ... ' . , ' ^ i 



1st Has the applicant a right to the commission he demands? . . 
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Mr. Marbury, then, since his commission vms signed by the President and sealed by the Secretary 
of State, was appointed; and as the law creating the office gave the officer a right to hold for fii^ 
years, independent of the executive, the appointment was not revocable, but vested in the officer 
legal rights, which are protected by^the laws of his country. 



To withhold his commission, therefore. Is an act deemed by the court not warranted law, but 
violative/) f a vested legal right. ... * \ 

2dly. If he has a right, and that right has been violated, do the laws of his country affo^hlm a 
remedy? t * ' ^ \ 

The very essence of civil liberty certainly consists In the right of every Individual to claim the 
protection of the laws, whenever he receives an Injury. One of the first duties of government Is to 
afford that protection. . . . 

The governmeht of the United States has been emphatically termed a government of law, and 
not of men. It will certainly cease to deserve this high appeiatfon. If the laws furnish no remedy for 
the violation of a vested legal right . . . ' ' ^ 

•* • 

Where tHe heads of departments are the political or confidential agents of the executive, 
merely to execute the will of the presldent^^ or rather to act In cases In which the executive possesses a 
constitutional or legal discretion, nothing can be more perfectly clear than that their acts are only' 
politically examinable. But where a specific duty Is assigned by law, and Individual rights depend 
upon the performance of that duty. It seems equally clear that the Individual who' considers himself 
Injured, has a right to resort to the laws of his country for a remedy. . . . 

It remains to be Inquired whether, 

3dly. He Is entitled to the remedy for which he^pplles? This depends on, 
1st. the nature of the writ applied for; and, 
2dly. The power of this court. 
1st. The nature of the writ. . . . ^ 

This writ. If awarded, would be directed to an officer of government, dnd Its mandate to him 
would be, to use the words of Blackstone, **to do a partlcfilqr ^^"9 therein specified, which apper- 
tains to' his office and ditty, and which the court has previously determlned\.^MJeast^upposes, to 
be consonant to right and justice.** Or, In the words of Lord Mansflel^, the appffcant,lrrthls case, has 
a right to execute an, office of public concern, and Is kept out of possession of that right. 

These circumstances certainly concur In this case. 

Still, to reiiSertbe mandamus a proper remedy, the officer to whom It Is to be directed, must be 
^one\a whom, on legal principles, such writ may be directed; and the person applying for It must be 
without any other speclflCand legal remedy. • 7 - ^ ^ 

1st. With respect to the officer to whom It would be directed. The Intimate political relation^ 
subsisting between the President of the United States and the heads of departments, necessarily 
renders any legal Investigation- of the acts of one of those high officers peculiarly Irksome, as well as 
delicate; and excites some hesitation with respect to the propriety of entering Into such Investigation, 
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Impressions ere often received without much reflection or examination, and it Is not wonderful that 
in such a case as this tfje assertion, by an indMdual,of his legal claims in a court of justice, to which 
claims it is the duty of that coqrt to attend, should at first view be considered by some; its an attempt 
to intrude Into the cabinet, and to intermeddle With the preroqath^ of the executive. 

It is scarcely necessary for the court to-disclqjm all pretensions to such a Jurisdiction, An 
extravagance, so absurd and excessive, could not have been entertained for a moment. The proyince 
of the court b, solely, to decide on'ffie rights of individuals, not to Inquire how the executive, or 
executive officers, perform duties in which they have a discretion. Questions in their nature political, 
or which are, by the constitution and lav^submltted to the executive, can never be made In this 
court. 

* But, ^ . . what is there in the exalted statfon of the officer, which shall bar a citizen from 
asserting, in a court of justice, his legal rights, 'or shall forbid a courrta listen to the claim, or to issu^ 
a mandamus, directing the performance of a duty, not depending on executive discretion, but on 
particular acts of congress, and the general principles of law? ... 

This, then, is a plain case for a mandamus, either to deliver the commission, or a copy of it from 
the record; and it only remains to b^ Inquired, * ^ 

Whether it can issue from this court. 

The act to establish the, judicial courts of the United States authorizes the Supreme Court "to 
issue writs of mandamus, in cases warranted by-the principles and usages of law, to any courts 
appointed, or persons holding office, under the authority of the United States, " 

The secretary of state, being a person holding an office under the authority of the United States, 
Is precisely within the letter of the description; and if this court is not authorized to issue a writ of ^ 
mandamus to such an officer. It must be because the law is unconstitutional, and-therefore absolutely 
Incapable of confering the authority, and a^gnlng the duties which its words purporf to confer and 
assign . ^ ^ , ] ^ ~ 

hf the distribution of [the judicial power of the United Stat^j it is declared diat ''the Supreme > 
Court shall have original jurisdiction in all cases affecting ambassadoYs, other public ministers and 
consuls, and those In whicfi a state shdl be 13 party. In all other coses, the Supreme Court shall ha^ 
appdiate jurisdiction, " ' * , y, ^ 

It tias- been insisted, at the bar, that as the original grant of jurisdiction,' to the supreme and 
inferior courts, ^is general, and the clause^ assigning original Jurisdiction to the Supreme Court, con-^ 
tains no negative, or restrictive wordsi the power relnains to the legislature, to assign original jurisdic- ' 
tloh to diat court in other cases than those specified in tlf article whifh'has been recited ijifoyided 
tirose cas^ belong to die judicial pov^ of the United States. / , " v\ 

If it had been^intended to leave it in the discretidn of;the ieglslafure to apportion ^the judicial 

power between the supreme and inferior courts according to the will of thayb6dy, it would certainly^ . 

have been useless to have proceeded further than to have defined the judicial power, and theJrib^n'als' 
Jn which Jt should^ be ' vested, The subsequent ptjrt of the section is^ere surplusage^ i^ entirely 
- without tneantng, if [such Is to be die constructfoh. If Congress remains at liberty to give/this court 
. appellate jurisdiction, where the Constitution 'has declared >thelr jurlstfictlon shall original; and 

original jurisdiction where the X:onstitutlon has decfared it shall be appellate; the distribution of 

jurisdiction, made in the-Con^titutlon, is form without substance, ^ * 
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Affirmative words- are often, in their operation, negative ^f other objects than those affirmed; 
and in this case, a negative or exclusive sense must be given to them, or they have no operation at all. 

It cannot be presumed that any clause in the Constitution is intended to be witho6tt effect; and, 
therefore^ such a construction is inadmissible, unless the words fequire it, ... 

The authority, therefore,* giverr to the Supreme Court, by the Act establishing the judicial courts \ 
of the United States, to Issue wrifs of mandamus to public officers, appears not to be mrranted by 
the Constitution; and it becomes necessary to inquire whether a jurisdiction so conferred can be 
exercised. " ^ ^ \ 

The question whether an Act re^gnant to the Constitution can\become the law of the land, is a 
question deeply^terestiog to the Urilted States; but, happi fylfot of an Intricacy proportioned to Its^ 
interest. It seems only necessary to recognize certain principles, supposed to have^ been long and well 
established, to decide it, . t * • * 

•1 » • 

That the people have an original right to establish, for their future government, such principles 
as, in their opinion, shall most conduce fo their own happiness, is the basis on which the whole 
American fabric has been erected. The exercise of this original right is a very great exertion; nor can it 
rior ought it to be frequently repeated. The principles, therefore, so established, are deemed funda- - 
mental. And as the authority from which they-proceed is supreme, and can seldom act, they are 
designed to be permanent. 

• * 

This original and supreme will organizes the government, and assigns to different departments 
the!/", respective powers. It rnay either stop here, or establish' certain limits not to be transc^ded by 
those departments, * * , 



The government of the United States is of the latter description. The powers of the legislature are 
\defi/Ted^and limited; and that those limits may not be mistaken, or forgotten, the Constitution Js 
wihen^ To what purpose are powers limited, and to what purpose is that limitation^ cofnmitted to 
^iifig, if these limits may, at any time, be passed (>y those intended to be restrained? The distinction 
between a government with limited and unlimited powers is abolished, if those limits do not confine 
\ - X. ' the person^ on- whom they are imposed, and if acts prohibited and acts allowed, are of equal 
\1 pb'ligstJoffUt is a proposition too plain to be contested,' that the Constitution controls any 1^^^^ 

- ' acP-repugnanho it; or, that the legislature may alter the Constitution by an ordinary act. 

^cl^l. ,^!^^^ Between sthese alternatives there Is 'no middle ground. The Constitution is either a superior 
L ^ ^ : paramoyQt law, unchangeable by ordinary means^ or it is on a level with ordinary legislative acts, and, 
' ^ like other acts^i is alterable when the legislature shall please to alter it, 
^ ' <t ' , ^ 

' - ^ ^ \ If w'eJdrme( part of the alternative be true, .then a legislative act contrary to the Cpnstitution Is 

^ — / - hot law: if tfid letter be true, then written constitutions are absurd attempts, on the part of the 
, ' peop/e^Xjorlimlt a power In jts oWn nature illimitable. 

\ ' . ' , 

» " ^ * ' Certainly all those who have framed written constitutions contemplate them <n forming the 
\ - :f r,^ fundamental and paramount law of the nation, atid consequently, the theory of evew such govern- 
>^ , ^ ^ent must be, thatvn act of the legislature, repug/tbnt to the constitution, Is void, 

. ^ This .theory is essentially attached to a written constitution, and Is, consequently, to be consid- 

ered, .by this coi^rt, as one of the fundamental principles of our society, it is not therefore to be, lost 
sighLof in the further consideration of this subject, *^ . 
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If an act of the legislature, repugnant to the Constitution, is void, does tt, notwithstanding its 
invalidity, bind the courts, and oblige them to give it effect? Or, in other words, though it t>e not iaw, 
doiS' It constitute a ruie as operative as if it was a law? This wouid be to oversow in fact what was 
established in theory; and would seem, at first view, an absurdity too gross tqj}e insisted on, it shaii, 
however, receive a more attentive consideration. 

It is emphatically the province and duty of the judiciai department to say what the iaw is. Those 
who apply the ruie to particular cases, must of necessity expound and interpret that ruie^ If two iaws 
conflict witH each other, the courts must decide on the operation of each? ^ 

So If d iaw^ be in opposition to the Constitution; if-both the iaw and the Constitution apply to a- 
particular 'case, that the court must either decLM^ that case conformably to the law, disregarding 
the Constitution; or conformably to the Constitution, disregarding the law; the court must determine 
which of these conflicting rules governs the case. This Is of the vkry essence of judicial duty. 

If then, the courts are to regard the Constitution, and the Constitution Is superior to any ordinary 
act of the legislature, the Constitution, and not such ordinary act, must govern, the case to which they 
both apply. » ^ ' ' 

, Those then who controvert the principle that the Constitution is to be considered iq court. Us a 
paramount law, are reduced to the necessity of maintaining that courts must close theireyes on the 
Constitution^ and see only the law. * . ' « 

This 'doctrine would, subvert the very foundation of all written constitutions* It would declare 
that an A ct which, according to the principles and theory of our government, is entirely void, is yet, 1 
In practice, completely obligatory, it would declare that if the legislature , shall do what is expressly * 
forbidden, .such Act, ngjtwithstanding the express prohibition, is In reality effectual. It would be 
giving to the legislature a practical and real omnipotence^ with thekame breath which professes to 
restrict their powers within narrow limits. It is prescribing limits, and declaring that those limits may 
be passed at pleasure. , • ^ ^ 

Thdi it thus reduces to nothing what we have deemed the greatest improvement on political 
institutions, a written constitution, would of itself bq sufficient, in America, where written constitu- 
tions have been viewed with so much reverence, for rejecting the construction. But the peculiar 
expressions of the Constitution of the United States furnish additional arguments in favor of its 
rejection, * ^ . • 

The judicial power of the United States is extended to all cases arising ynder the Constitution, 

Could It be the intention of those w/70 gave this power, to say that In using it the Constitution 
should not be iboked Ihto? That a case arising under the Constitution should be decided without 
examining the Instrument under which it arises? . , . 

m , 

This Is too extravagant to be maintained, ^ . ' * ' 

In some cases, then, tne Con^tuponjrrustbejooked Into by the Judges. A nd if they can open it 
at all, what part of it are they forbidden to read or to obey? 

There are many other parts of the Constitution which skrveto illustrdte tliffsubject 

♦ 
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It is declared that '^^notax or. duty shall be laid on articles exported from any State. "Suppose a 
duty on the export of cotton,, of tobacco, or of flour; and a suit instituted to recover it. Ought 
judgment to be (endered in such a easel Ought the judgeyto close their eyes on the Constitution) and 
only see the law? n * / 

\ • \; . , ' ^ ' 'V 

The Constitution, declares '*that no bill of attainder or ex post facto law shall be passed, \ 

' ^ - ' ^ \J. , 

If, "however, such a bill should be passed, and a person should be prosecuted- under it, must the 
court condemn to death those yittims whon) the Constitution endeavors to preserve? \ 

"No person, " says tht' Constitution, *''shall be convicted of treason unless on the testimony of 
two witnesses to the same Overt act, or on confession in open court. " 

Here the language of the Constitution is addressejd especially to the courts. It prescribes, directly 
for them, a rule of evidence not to be departed from. If the legislature shouldchange thqt ruie^ and 
declare one witness, or confession out of court, sufficient for conviction, must the constitutional 
principle yreld to the legislative act? \ \ 

From these, and many other selections which might be made, it is apparent, that the framers of 
.the Constitution contemplated that instrument as a'rule for^, the government of courts, as well as of 
tiie legisiature. . * -^f 



Why otherwise does it direct the judges to tal^e an oath to support it? This oath certainly applies 
in an especial manner, to their conduct in their official 'character. How immoral to impose Jt on them, 
if they were to be used as^the instruments, and^the "knowing instruments, for violating^hat they 
^ swear to support I ' \ . : " . * ^ 

The oath of office! too, imposed by the legislature, is completely demonstrative of the legislative 
opinion on, this subject, h is ih these words: "/ do solemnly ^swear that I will administer justice 
without respect to persons,- and do ecjuai right to the poor and to the rich; and that I will faithfully 
and impartially discharge all the duties incumbent on nie as^ ^ , according to the best of my 
• abilities apd undersfapcllng agreeably to the Constitution and laws 6f 'the United States, " ^ 

!Why jjoes^ajudge^swear to discharge his duties agreeably to the Constitution of the United* 
States, if tHat cSi^titution fonvs no rule for his government? I f it is closed upon him, and cannot be 
in^^ctec^him?^ , ' . w> • 

^ . ^ *■ ' F . ' 

If such be the real state of things, thjs is worse than solemn moci^ery. To prescribe, or to take 
' this oath, become fii^lly a crime. " , ^ ^ 

it is aho'nj^t entirely unworthy of observation, that in declaring what ihalhbe the^ supremejaw of 
i the land, the Constitution itself is first mentioned; and not the laws of the United States generally, 
but \hose only whitp i^aii be made in pursuance of the Constitution, have that rjanfz. 



Thus, the particular phraseology of the Constitution of the United States confirms and strength- 
ens thei^riricipie, ^upposed^to be, essential to all written constitutions, that a Id^ repugnant to the. 
Constitution is void'^nd thht courts, as well as other departments, are Bound by that instrument 
. « >. * • ^ ■ 

The rule must be discharged. ' ' * , 
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Having "some information that [Rochin] was selling nlarcotics," three deputy sheriffs of the County of 
Lot Angeles, on the morning of July 1, 1949, made forthe two-story dwelling house in whtch Rochin lived 
.with his mother, common-law wife, brothers artd sisters. Finding the outside door Open, they entered and 
then forced open the door to Rochin's room on ^he second'^dbr.. inside they found him sitting partly 
dressed on the side of the bed, upon which his wife was lying. On a "night sUnd" beside the bed the 
deputies spied two capsules. When asked "Whose stuff is this?" Rochin seized the.capsules and put.them in 
his mouth. A struggle ensued, in tHfe course of which the three officers "jumped upon him" ^nd attempted 
to extract the capsules. The force they applied proved unavailing against RochinVresistance. He was 
handcWed and taken to a hospiul. At the direction of one of the officers a doctor forced-an emetic 
solution through a tube into Rochin's stomach against his will. Jhis*"stomach pumping" proJduced vomit- 
ing. In the vomited matter were found two capsules which proved to contain morphine. 

Rochin was convicted (of^ossessing morphine] and sentenced to sixty days* imprisonment. The chief 
evidence against him was the two capsules. ' ^ 

N^r. Justice FRANKFURTER delivered the opinion of the court. ^ 

^v ' ... 7")^ vague contours of the Due Process Clause do not leave judges^ at large. We may not draw . 

* on our merely personal and private notions and disregard the limits that bind judges In their judicial 
function. Even though the concept of due process of law Is not fInSi and fixed,, theie llmlts^are 

' derived from considerations that are fused In the wholes nature of our judicial process. These are • 
considerations deeply rooted In reason and In the compelling traditions of the l^al profession. The 
Due Process Clause places upon this Court the duty of exercising a Judgment, within the narrow .* " 
confines of judicial power In reviewing State convictions, upon Interest of society pusfiing In opposite ' 
directions. 

Due process of law thus conceived is not to be derided as resort to a revival of **natural Jaw, " To 

♦ believe that this judicial exercise of judgment could be avoided by freezing ''due process of law" at 
some fixed stage of time or thought is to suggest that the most Important aspect of constitutional 
hd judication is a function for Inanimate machines and not for judges, for whom the Independence 

^ .^feguarded^ by Article HI of the Constitution was designed and who are presumably guided by 
^ ^established standards of judicial behavior. Even cybernetics has not yet made that haughty claim. To 
practice the requisite detachamot and to achieve sufficient objectivity no doubt demands of judges 
the habit of self-discipline and self criticism, incertitude that one's own views are Incontestable and 
alert tolerance toward views not shared. But these are precisely theT^resuppositions of our judicial 
process. They are precisely the qualities society has a right to expect from those entrusted with 
ultimate judicial power, " <■ . . * ' ..^ 

Restraints hn our jurisdiction are self-Imposed dnly^ In the sense that there Is from our decisions 
no immediate appeal short of impeachment or constitutional amendment But that does not make 

due process of law a matter of judicial caprice. T(je faculties of the_Due Pf:ocess_Cfause^^ 

indeflnlte^d vague, but the mode of their ascertain/pent Is not self-willed. In each ca^"~due'proceSs 
\of law" requires an evaluation based on a disinterested inquiry pursued In the spirit of science, on a 
balanced order of facts exactly and fairly stated, on the detached consideration of conflicting claims, ^ 
on a iudament noVad hoc and episodic but duly mindful of reconciling the needsjyoth ofcontlnuify; 
andof change In a progressive society. . ■ ^ ^ / 

r 
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Applying these generatconslderations to the circumstances of the present case, we.are compeiiefi 
ttfconciude that the proceedings by which this conviction was 'dbtained do more than <dfend some 
fastidious squeamishness or private sentimentally about combatting crime too energeticaUy, This is 
conduct that shocizs the Conscience. Illegally breaking intone privacy of the petitioner, the struggle 
to open his mouth and remove what was there, the forcible extraction of his stomach 's contents-this 
course of proceeding by agents of government to obtain evidence is bound to offend even hardened 
sensibilities. They are^ methods too close to the rajdl\and the screw to permit of constitutional 
I differentiation. ... * . 

Due process of law; as a historic and gene'rativej printtple, precludes defining, IwSr thereby 
confining, these standards of conduct more precisely than to sa^rtfiat convictions cannot.be%rought 
about^by methods that offend "a sense of justice. " It would be a stultification of the responsibility 
which the course constitutional history has cast upon this Court to hold that In order to convjct a 
nfan the police cannot extract by force what is in his mind but can extract what is^n his stomach: " 

To attempt in this case to distinguish what lawyers call "real evidence" from verbal evidence is 
to Ignore (he reasons for excluding cderced confessions. Use of involuntary verbal confessions in State 
criminal trials is constitutionally obnpxious not only becaiise of their unreliability. They are iriad"- 
missible under the Due Process Clause even though statements contained in them May be inde- 
^ pendently established as true. Coerced confessibns offend the community's sense of fair play^ and 

* decency. So here, to sanction the brutal -conduct which naturally enough was condemned by the 

• court whose judgment is before us, woul<( be to afford brutality the cloal^ of law. Nothing would be 
more calculated to discredit law and thereby to brutalize the temper of a society^^ 



I RVINEV. CALIFORNIA 



Police made rllegal entries into Irvine *shdhie to install initially hidden recording dtf(^ices and in subsequent 
entries to move such mechanisms to the bedroom in order to ascertain the conversations of the occupantsT 
Justice Jackson in announcing the judgment of the Court pifoclaimed that "f^w police measures have come 
to our attention that most flagrantly, deliberately and persistently vio(ated the fundamental principles 
declared by the Fourth Amendment. . - ^ . 

STRAUDER V. WEST VIRGINIA 
Mr. Justice STRONG delivered the opinion of the court. 

[The Supreme Court of Appeal of West Virginia affirmed the conviction of a Negro for murder 
despite his contention that "by virtue of the laws of the State of West Virginia no colored maf) was 
eligltfle to be a member of the grand jury or to serve on a petit jury in the State. "/ ^ * 

It is to be observed that [the question} Is not whether a colored man ... has a right to a grand, 
or a petit jury composed in whole or in part of persons of his own race of color, but it is whether, in 
/fUe composition or selection of jurors by whom he Is to be indicted orJtfied, all persons of his race or 
color may be excluded hy law solely because of their race or color, so. that, by no possibility can any 
I colored man si t upon the jury* ... 
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[The Fourteenth Amendment I is one of a series of tonsj^itutlonalproyisions having a common 
purpose; namely, securing to a race recently emancipated, a rdbe; thai through many g^rferations bad 
. been'heid in slavery, all the civil rights that thq superior race enjoyj the true-spirit itnd meaning of the 
^amendments, as we saidJh theSlaughter-Hofise Ca^s,^fannot be understood without keeping ip vie^ 
the history of the times when ihty were adopted, ahd the general objeciS they plainly sougbf to 
accomplish, Alt the time when they werejncorpotated into theConstitution, ii required little linM- 
edg^ of h,uman natur^^to anticipate that those who b^g long been regarded as an inferior and subject 

^race would, when suddenly'' raised to^the rank'^ of citizenship^ belogked :^oh^ith j^loujy arid 
pomive dislike, and that State laws might be enacted ^henforced to perpetuate tb^ distinctlcj ns that 
had before existed, ... was we1hl(nown that in some States law^ making such drscrfrnffmuons then ^ 
existed, and others might well be expected. Thq coloredrace^as a race; was abject and ighorcoit/ and ^ 
^ In that condition was unfitted to cor^mand 0e r^pect of these who had^superior intelligence. Their 
' training j^ad left them mere children, aBd as such^' they needed the protection which a wise gov»n^ 
ment extends to those who are unable to protect themselves. . . It was in vjewof these consid era- 
tions the Fourteenth Amendmenfwas framed and adopted, ... • * 

' y this is the spirit and meaning of^the amendment, whether it means more or rjot, ^ is to ve 
construed liberally, to carry out the purposes gUis Cramers. It ordains that no State shall . . . derjy to 
any person' within its jurisdiction the tqual protgcthn^of the la(vs: What is this but declaringihat the 
law in the Staters shall be. the same for theblatk qs forlhe white; that afl per$ohs;\whethef{col6fed or^ 

^ yyhite, shall stand e^'ikl before the^laws of the States, and, in regdcd to the colored race, for whose. 

\. protection the amendment was primarily designed^ thaVno discrirpingtion shall he^made againit them 
by law bebause.of their color? The words of the amendment, il ls true, are prohibitory, but. they 
coniam a necessary implication of a positive imma/iity, or right, fnost valuable to the cdloredface, - 
the right to exemption from unfriendly legislatiorr against them distinctively 6s colored, exemption 
from legal discriminations, implying inferiority in civil society, lessening the security of their enjoy- 
me>Jt of the rights>whlch others enjoy, and discriminations whichare steps towards Mdcing them to 
the condition of a subject race. ^ . ' y 
; / * ^ . ^ , 

Thai the West Virginia statute respecting jt/rtes(^ . . is shcha discrimination ought not to be 
doubted. Nor would it bHf the persons excluded b}j it were whitimen. If in those States where ^he 
colored people constitute a majority Of the entir^ population a law should be enacted excluding all 
white men from* jury service, thus denying to t^em the privilege of j)articipating equally with the 
blacks in the administration of justice, we apprehend no one would be heard to claim that it would 
not be a denial to "white men of the equal protection of the laws. Nor if a law should be passed 
^xcludirfg all naturalized Celtic Irishmen, would there be any doubt of its inconsistency with the ^ 
spirit of the amendment. The very' fact that colored p^opje are singled out and expfSstfSenied by a 
statute all right to participate In tfie^dministration of the law, as jurors, because of their color, 
though they are citizens, and may be In other respects fully. qHaiified, Is practically a brand upom 
them, affixed by the law, dn assertion of thei/ Inferiority, and'a stimulant to that rac? prejudice 

. which is an impediment to securing to individuals of the race, that equal justice which the law aims to 
secure to all others. ^ ' ■ . , ' 

The right to a trial by jury is guaranteed to every citizen of West Virghia by the Constitution 6f 
that State, and the constitution of juries is a very essential part of theprotection such a mode of trial ^ 
— isintended to-secure. ^Fhe^ry^a^-aittryis-a body of men composed of the peers or ^qjuais of the 
person whose rights it Is selected or summoned to determine; that is, of his neighbors, fellows, 
associates, persons having the same legal status ip society as thatwfilch he holds. 
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. . jKjs well known thatj>rejudlces often exist against particular classes In tb^fcommunltf^, which s 
sway tlwJudgment of jurors, and which, therefore, operate Ip somexases to denyfo persons of those 
^ classes' thk full enjoyment of that protectloff^hlch others enjoy, . , . The fra^r^pffhe constltu- ♦ 
; tlonal amendment must ha\?e known full whil the existence of such: prejudice'^ ^^ts itkellhood to 
continue against the manumitted slaves and their race, and that knowledge \^s doubtless cimWve i 
that led^o tde omendmeyt, ... It Is not easy to comprehend how It cari be said that wfjUe ^ry I 
white man Is entitled to a trial by a Jury selected from persons of his own race or color, or, rather, f 
selected without dlscrjmlnatl6h against his color, and a negro Is not^ the latter Is equally protected by ^ 
the law with the (ormer Is no^ protection Of life and llberty'^agalnst race or color prejudice, a right, "a 
legal right, uhderfthe constitutional amendment? And how can It be maintained that compelling a' 
colored man to submit to a trial for his life by a Jury drawn from a panetfpom Which the Stat^as 
expressly excluded every man of his race, because of color alone, however "well quallfle^Nn other 
respects. Is not a denial tQ him of equaf legal protection? 

We dp not say that within the Unfits from which it Is not excluded bythe amendment a^State 
may not prescribe the Jquallflcatlons of fts jurors, and }n so dol/^ make^lscrlmlnatlons. lt nlay^ . 
confine the selection to males, to freeholders, tg citizens, to persons within (xmin ages, or ta piersons \ 
* ^ having educational qualifications. We do not believe theJourt^th Amendment was %ver Intended to 
prohibit this, ^ , - \ • - * ' ' ; 



CHAPTER III 

FREEDOM OF EXPRESSION 

INTRODUCTION 



Some of the fundamental issues concerning freedom of expression Which iiavc come before the Supreme 
Court may never be resolved. New ones will no doubt arise and the old ones might return in otherformsr- 
However; there is a deep commitment by the Supreme Court to define tlie limitations of fireeddm of 
expression that respond to the needs of the changing society* 

This chapter introduces the historical asp^ts o^ expression, seditious speech, public and private forums, 
and symbolic speech. Students wiH first investigate, through a classroom a6tivity> their own concepts of 
what the Constitution allows in the First Amendment. > 

They will al$Q be expected to define or explain the First Amendment's treatment of obscenity, or reference 
to sex. and pornography as expression, as evidenced in Roth v. United States, a case ^udy activity. Further 
discussion will be held in regard to libel. New York Times v. Sullivan, and dissent in a democracy. 

In Mock Trial: Tlnkei^ v. Des Moines,' a simulation activity, students will becoihe familiar with the freedom 
of expression by assuming roles of individuals associated with the freedom of expression. 




I 
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FREEDOM OF EXPRESSION: HISTORICAL ASPECT 

To provide the student with the'opportunity to formulate definitions dealing with the media 
of speech. . V 

The First Amendment provides that ^'Congress shall make no law . . . abridging the freedom of 
speech, pr of die. press; or the right of people peaceably tq assemble, and to petition the 
Gove^jrr^trfor a redress of griev|0(^" Although there have been occ^ional suggestions that 
the dwf^^rbcc», clause of the Fdortecnth Amendment applies a lesser restriction as against 
state* anci' local governments [Justice Jackson, dissenting m Beauharnah Illinois, 343 U.S. 

(1952); Justice Harlan, concurring in FOfth v. United States 354 U.S. 476 (1957)] , it is 
clear that the guarantees oT.the First Amendment have been fully incorporated into the 
FourteentJf Amendment, and are ti^us applicable to thp states. GItlow v.WwIf^r/?, 268 U.S. 
652 (1925).^' ; 

^ • * , 

Major Goali of Freedom of Expression 

Freedom of expressi^on is the cornerstone of representative government. The theory that major 
governmental decisions are not imposed upon the people by their rulers but that governments 
- in the lai^guage of the Declaration of Independence - "derive their just powers from the 
consent of the governed," depends upon the opportunity of citizens to be informed. That 
Vreedom of expression is, in part, a necessary precondition to government by the people is 
emphasized by the First Amendment's expressed recognition of the right of the people to 
assemble and petition the government for a recess of grievances, ancLby recent 'decisions 
which have treated the right of^groups and individuals to space ^n the oallot as a right' with 
First Amendment implications. Williams u. Rhodes, 393 U.S. 23 (1968). 

Freedom of expression pf id^eas is essential for the search for truth, the improvement of ideas, 
and individual growth, ^d social change. The "market place of ideas" concept is applicable 
beyond the political^ procjj^s; iitappl^ to all human inquiry. This theory may have been more 
a product of Nineteenth vCentury tH^ii^t, and not widely >eld when the Bill of Rights was 
adopted. It was most )togintTy stated in Mill's essay^ On Liberty (1859). Mill 

argued that suppressed opinions wpuld^compel rethinking of established opinions and that this 
was of value even to.yi .individual ^ss^^ssing a "trUe" belief. 

Freedomiof expression .is^ important pj^rsonal right. The two theories above mentioned have 
stressed the' rights of tK^'^iiste^er, ^r, the potential audience as the basis for the speaker's 
freedom. But the First Amendment rlcognizes freedom of expression, along with freedom of 
religion, as parf-^of a concept of tfie individual's right to free intellectual and emotional 
development. Ju^ice Jaclcsbn^eniphasized this aspect of freedom of expression in his opinion 
' for the Court \n lyest Virgfnia Boark^of Education v. Bamette, 319 U.S. 624 (1943), which 
struck down a law^'puhishing public school, students for refusal to participate in compulsory 
iaiute of the Amerfcan flag. Emphasizing "the sphere of intellect and spirit which it is the 
purpose of the First Amendment to our Constitution to reserve from all official control," he 
concluded: "If there is ariylfixed star in our 'constitutional constellation, it is that no official, 
high or petty, can p^escri1)4>)vhat shall' be orthodox in politics, nationalism, religion, or other 
matters of opinion: .^T^^JI^ ^ ^ . , 



The First Amendment and Coijirt Opinions: 
A Preliminary Word of Caution 

Court opinions, of course, andkparticularlyr United States Supreme Coui^ opinions, are an 
excellent ^vehicle for analysis of the basic issues of freedom of speech. They present the 
generalities about free expression Jn concrete factual situation^, and have produced articulate 
and forceful opinions by thoughtfuj judges aBout the.ramifications of our commitment to that 
freedom. But if one looks at freedom of expression solely from the point of view of judicial 
decisions, there are distortions which should.be taken into aqdount. 

First, court cases - particularly United States Supreme Court cas^ - often focus-on the most 
difficult, perplexing problems of the conflict between the values of freedom of expression and 
other community values. Those cases should not detract from the fact that, for the most part,' 
Americans can say and write what^^hen aqd where they want, without punishment and 
without the necessity of receiving official approval ih ajavance. 



Second, a constitutiqnal law is not riecessarily a wise/one, nor are Supreme Court decisions the 
only guide. Citizens should ''be concerned with evaluating the performance of legislative bodies 
in enacting laws,, of government officials in enforcing them, and the sense of responsibility and 
self-restraint exercised by private individuals and agencies - including the media - who 
exercise them. 

Seditious Speech 

The control qf speech critical of government presents thp^ost central problem of freedom of^l., 
speech and of the pjress. Every period of national stress^^from colonial times to the present, has 
produced significant issues concerning the extent of ffleedom to criticize the government and, 
in some cases, to advocate its forceful overthrow. - \ \ 

Symbolic Expression 

When is conduct free expression? CohepV. California, 403 U.S. 15 (1971) is a recent dramatic 
example. But there arc others, including cases occasioned by the draft, the Vietnam War, and 
political activism in the schools, which fdcus on the problem. 

in 1966, David O'Brien burned his draft card on a courthouse step as a protest against the 
draft. He was convicted under a federal law which made it a crime to destroy or mutilate a 
draft card. The Supreme Court held that O'Brien's conviction did not violate the First Amend-^ 
ment. United States v'. O'Brien, 391 U.S. 367 (1968). The rationale of Chief Justice Wanren's 
opinion was that the governmen^t had legitimate reasons for requiring selective service regis- 
trants to carry draft cards, and had reason to prevent their destruction, other than an interest 
in preventing people from communicatlng\protest by burning their .cards. ^ 

But what of statutes that prohibit burning or mutilating th^ American flag? While it is true 
that burning a flag is conduct, isn^t the governmental purpose there^to prohibit the conduct 
because of what that conduct communicates? The constitutionality of flag-burning statutes 
was argued before the Court in Street k New York, 394 U.S. 576 (1969). A majority of the 
Court avoi*ded the issue, hov^ever, reversing Street's conviction because it rested, in part, upon 
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his having verjjally cast contempt upon the flag j something he had a constitutional right to 
do (or; mqre accurately, to say). But three of th^ four dissenting Justices (Warren, Black, and 
Fortas) argued that burning a flag was "conduct" which could constitutionally be punished. 
(Refer t^age 53 for the Ray Brown activity on perceptions of freedom of speech) 




The Conflict Between R^om of Expression and " ' ' • 

Other GovemmermMmerests . 

As one approaches problems. of freedom of expression other than those concerned with the 
Janger of speech spawning unlav^ul conduct, the Supreme Court's approach to the issues has 
been eclectic. Wjiile it is possible to hiake useful generalizations about discrete areas, it is not- 
possible to generalize about a^single overall approach to fre^ speech doctrine. 

Press Discussion and Criticism of the Judicial Process: * 

Prij^r to a trio of Supreme Court decisions in the 1940's, the power of courts to punish 
mlolications which were either critical of a court's hand^ng^of pending cases, or were other- 
wise concluded to*be detrimental to the administration oHustice, had been conceded. Jn those 
cases, however, the Court applied the clear and preserj^danger test to tne issue of contempt by 
publication. Bridges v. California^ 314 U.S. 252X^1); Pennekamp vl Florida, 328 UX 331 
(^9A6)\ Oalg V. Harney, 331 U.S. 367 (1947). Significantly, in jjone c/f those cases was"^^ 
and pl-esent danger to the administration of ju/tice found. Because thfese cases were decided at 
a».time'of judicial enthusiasm for the Holmes-ferandeis phrase, thev/set doctrinal pattern and 
ciear and present danger continues to be the verPal formula for di^sition of such cases. Wood 
Georgia, 370 %J.S. 375 (1 962). They seem tb suggest thaUc^empt is a proper sanction for 
newspaper critici|ni,of a judge's conduct in a pendingcas^th^ danger to the fairadministra- 
tion of 'justice is serious enough. The cases fndt^te,^however, that;-*- newsman can not be 
punished for conte|?l^t in any case,,sim{)ly because his criticism of a judge's conduct is sc^n by 
the judge as distorted or unfair. • . . . ^ ^ ♦ 

A question to whict^e Supreme Court has not addressed itself is whether direct restraints can 
be placed on the press to preclude^comment on a pending criminal trial which would interfere - 
with the defendant's right to a fair trial. Jhf court has sell aside convictions because of 
prejudicial pretrial pubKcity.* \ 

Irvir) V. Dowd, 366 U.S. 717* (1961); RIdeau v. Louisiana, 313 U.S.723 (^963); Sheppard v. 
Maxwell, 384 U.S. 333, (19.66)*. Judicial "gag orders" directed to the defendant, the police, 
prosecutors?. and defense attorneys in";pending criminar cases themselves raised issues about 
freedom of the press and the public's right to know. In an opinion commenting on the denial 
of Supreme Court to review of a state court decision reversing a contempt conviction of a 
radio station, Justice Frankfurter suggested, citing English practice, that .tfie "contempt by 
puBiication" wises would not preclude punishment of the press itself for disclosures which 
prejudiced defendants' rights to a fkir criminal triaL Mary/and v. Baltimore Radio Sfiow, 338 
U.S. 912 (1950). Most lower cour^, however, have hefd that the principle of those cases 
precludes extending a "gag order" to the press. ^ - * 



♦See IPLE mjuitwl Foir Trial f. Free Press for fuU examination of thlj istue. 

> 
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In National Association for the Advancement of Colored People Alabama, 357 U^S. 449 
(1948), the Supreme Court recognized for the first time that members of unpopular organiza- 
tion^' had a right to refuse to make public disclosure of their affiliation in that organization. In 
holding that Alabama could not cdmperdisclosure of NAACP's membership lists, the Court 
distinguished an old ease which had permitted New York to compel disclosure of Ku Klux 
Klan activities [Bryant Zimmerman, 278 U.S. 63 (1928)) on the ground that the Klan had 
been shown to be engaged in unlawful activities. 

Most recently the issue of compelled disclosare has been raised in the context of the news- 
man's privilege. Newsmen have invoked the First Amendment, in those jurisdictions without 
statutory newsmen's privileges, claiming a right not to disclose ccfnfidential ' sources. The 
argument has been that, without the credible promise of confidentiality, news sources wouid 
dry up, and that, without the ability to gather information, frec<Jom of the press would be a 
hollow right. The contention that the First Amendment grants to newsmen a broad privilege to 
refuse to disclose their sources was rejected by the Supreme Court in a 5-4 decision, Branzburg 
V. itayes, 408 U.S. 665 (1972), Among the majority's arguments for rejecting the privilege was 
that the, suggested constjt^onal privilege should not be absolute. The reporter could be 
compelled to testify in cases where the state had a compelling need for the information. Thus, 
sources could not know whether their confidence would be kept Tney emphasized, tod, the 
difficulty of defining the limits and exceptions to the privilege. [It dwuld be pointed out that 
Jiflfice Powell, who Joined the majority opinion (and thus was the crucial fifth vote) suggested 
in a separatAconcurrence that a newsman's privilege based on the First Amendment mi^t be 
recognized in an individual case if the' information sought bore a tenuous relationship to the 
subject of the investigation or ^if there^^^as. no legitinuite governmental need for the in- 
formation,)* • J 

Debate in Congress over the scope of a proposed federal sututofy newsman's privilege has 
emph^ized the dilemma highlighted by the Court's Branzburg opinion. Would a flat, unquali- 
fied newsy's privilege deny the government^ access to vitally needed information? On the 
other hand, would a qualified privilege be^so unpredictable that the newsman's source could 
not know in advance whether the privilege would 1>e respected? Debate has centered, too, on 
the empirical issue of the extent to which newsmen's sources'dry up if no privilege is granted 
qr if the7>rivilege is significantly qualified. 

Prior RestGunt ^ 

Traditional English cqmmon law reflected an abhorrence of prior restraints. The issue has not 
been settled whether freedom of speech and of the press \s limited to a protStctioh against prior 
restraint. But modern case law indicates that the special constitutional inhibition against prior 
restraint is viable. Traditionally, prior restraints involved a system ofjdministrative licensing. 
One who wanted to publish a book needed prior approval from an administrative offidal. It is 
S\ 'too e^'for the administrative official or censor to sayno, and the one wishing to^pcak or 
publish then carries the burden of going torward to test the lawfulness of the censor's action. 
This can be contrasted to a criminal prosecution where a prosecutor must bear his burden oT 
. making a case in court before official action is taken. It is this evil of the prior restraint system 
- stopping speech or, publication by arbitrary denials of permissfon arid then placing the 
burden of proof and the burden of initiating court action on the speaker or publisher - to 
which the later cases refer. And it is thirfeature of the anciemsystem of prior restraints which 
furnishes a clue to identifying modem prior restraints. 

*A moot court •cibrtty bated on the Branzburg cm»e and others U inchided In th« IPLB mamul 
Fair Trial v. Free Press. . * ^ 
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Thus, for example, while a state may initiate proceedings to enjoin distribution of an allegedly 
obscene book [K/ngsfey Books v. Bro\^n, 354 US. 436 (1957)], the prosecution carries the 
burden of bringing court action and the burden of proof, just as it would in a criminal case. On 
the other hand, a'system in which an official state body sent out lists of objectionable books 
.with threats to prosecute those who sold them was held to be an unconstitutional prior 
restraint* The Court emphasized that the fbrmaJized list of banned books, coupled with threats 
of prosecution, had been so effective — since booksellers complied — that the necessity of 
instituting criminal procecdmgs with their procedural safeguards had been eliminated. Bantam 
Books v: Sullivan, 372 U5.,58 (1963). TTie Court has refused to strike down, in an across-the- 
board fashion, all motion picture licensing ordinances. Times Film Corp. v. Chicago ^365 US. 
43 (1961): But, the Court insisted that no censor, after denying permlssic^^p show the film, 
to shoulder the affirmative burden of goin^ to court to restrain its showing. Freedman v. { 
Maryland\3^\}s\s^ (1965). -p ' 

Permits for the use of parks and streets for parades, demonstrations, and meetings present a 
special problem. Because there is the possibility of traffic congestion and the like, and because 
not all can use the same public facility at once, a system requiring approval in advance is 
permissible. Cox v. New Hampshire, 312 U.S. 569 (1941). The law requiring a permit must, 
however, be narrowly drawn. Parade permits, for example, must be granted or denied wkh 
references to such considerations as traffic congestion, and not because the permit-granting 
official agrees or disagrees with the parade's jncssage. A law ^"ng thd permit-granting official 
unbridled disaedon to grant or to deny permits, or one that directs him to take into account 
the substantive content of speeches, meetings and the like, is unconstitutional. Sfrurtfeswcwt/? 
V. Birmlngham,,3QA US. 147J1969). _ ; 

Parade permit cases have presented important procedural issues when permits arc arbitrarily 
denied. Can thfc paraders ignore the decision d<Mtyihg them permission, parade without their 
permit, and then raise the legality of the adverse decision in a criminal prosecution for parol- 
ing without a permit? Or must they first have the official decision denying the permit set 
aside? It is clear that if the ordinance or'law providing for permits is unconstitutional, as in 
Shutdeswonh, the paraders may raise their constitutional defense and are not required either 
to apply for.the permit or, if^they do apply, challenge its denial. What^if the law requiring a 
permit is constitutional, but the official administering it in fact denies permFssion for an 
unconstitutional reason? Here, the state can require the paraders tg first challenge and set aside 
the official's decision in court Poulos v. New Hampshlre^iAS US. 39*5 (1953). 

What, finally, of court lojunctions issued against particular parades, rallies, and meetings? In a 
5-4 opinion in Walker v. Qty of Birmingham, 388 U^. 307 (1967), the Court upheld a state 
court decision that a court injunction against a parade must be obeyed, until it is set aside, 
despite constitutional objections to the court ordq[. But, in the following year the Court held 
that tbe issuance of an ex parte injunction, without notice and hearing, against rallies and 
poBfical spe^es, is an unconstitutional -prior rcstraint^p/m?// v. Presldent and Conrmlssioners 
of Princess Anne; 393 US. MS (1968). ' ^ " 

Probably, tij^ most* celebrated case raising the prior/restraint issue is 6ie Pentagon Papers case. 
New York- Times Co. v. United States, 403 US. 713 (197r)..^t {ssue was. the propriety of 
injunctions against the New York Times and th^ Washington Post ^ich would have precluded. 
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them from publishing the contents of a classified studv. While the Court's 6-3 decision sum- 
marily concluded that the government had not carried its "heavy burden of proof" for the 
enfofcement of a prior restraint, only two of the justices in the majority - Black and Douglas 
— clearly stated » a position that such injunctive relief .was unconstitutional in any and all 
circumstances. Justices Stewart and White emphasize^lthat, in the particular case, the govern- 
ment had not proved its contention that disclosure would result in irreparable damage to 
national security. 

» 

Time, Piacynd Manner - Public and Priyate Fonans 

It goes without saying that the right ta speak is subject to time, place, and manner regulation. 
A studenf^not insist on the ri^t to give an anti-war speech in the middle of a mathematics 
class, a speaker can/tot insist on the use of loudspeakers in a quiet hospital zone, and so on. 
But, to svhat extent must a municSpaJity make its streets, public parks, public meeting rooms 
and other public facilities available for speeches, meetings, rallies and demonstrations? It is 
clear enough that if a city permits some groups to us| the parks for meetings and speeches, it 
cannot art)itrarily deny them to others. Hague v. C/To., 307 U^. 496 (1939). Bth^hat if a 
city were to set aside all its parks artranquil retreats, ind deny all persons the ri^ to use 
them^or meetings and speeches? ^ 

There are two views. One emphasizes that public streets and parks have traditionally been a 
public forum - the poor man's printfng press available to those who can't afford acce^ to the 
mass media or the hiring of private hails. Thus, if a city were to bar the publicjrom using 
"streets for parades and parks for meetings, even if it were to do so evenjhandedly, it would still 
be necessary to balance the citizen's First Amendment rights to access to the public forum 
against asserted governmental mterests. Thus, a city might bar speeches in a particular area in a^ 
park,' but not in all its parks. A city might bar nighttime parades in residential areas, but could 
not ban all of its streets to protest parades. This view is most cleariy reflected in the handbill 
cases, which have struck down across-the-board lavh prohibiting all distribution of leaflets In/ 
public streets. Schneider v. New Jersey, 308lJ^. 147 (l939);yc7/77/50/7 v. Texas, 318 U^.413 
■"(1943). [And see justice Fortas' opinion, for himself and two olher Justices, in Brow/j v. 
Louisiana, 383 U^. 131 (1966), involving a peaceful sit-in at a public library.] 

The competing view is that all time, place and manner restrictions on the use of public 

• property are constitutional as long as they are even-handedly applied. This view s^csses the 
impossibility of judicial baTancing in particular cases of the interests of the government as 
landovmer and interest of individuals in access to the public forum. If a city has only one small 
public park, may the city reserve it for those who want peace and quiet? If a town has no 
-business district and is entirely residential, may it deny all the permission to parade?- This view 

* is most cleariy expressed in justice Black's opinion for a 5-4 Court in A<fderfey v. Fhr/da, 385 
U.S. 39 (1966). The defendants were demonstrators convicted of uespass after they refused 
^e sheriffs order to leave the grounds outside the jail, justice Black's opinion concluded that: 
'The United States Constitution does not forbid a State to "control the use pf its own property 
foe its own lawful nondiscriminatory purposc,"^5 U.S.,at48. But elsewhere in^his opinion, 
he emphasizes the narrov^r considerations that the defendants trespassed in an area not open, 
to the general public, and that the-case did not involve use of the public parks and public 
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streets. The most recent Supreme Court treatment of the problem is in Groyned v. City of 
Rockford, 408 U5. 104 (1972), where the Court found that a law prohibiting a noisy demon- 
stration near a school during hours was constitutional. The Court suggested that a public street 
even next to a school was a public forum but that the freedom to demonstrate ends when "the 
manner of expression is basically incompatible with the normal activity of a particular place at 
a particular time." Free speech may not he restricted more tiian is necessary but it can be 
regulated as to time and place to allow tiie functioning of normaJ processes; Whetiier tiie 
educational setting gave special force to tiie rule is an open and interesting question. 

Do those who wish td speak, distribute handbills, or picket, have a constitutional right of 
access to private property, which is open to the*public? In Marsh Alabama, 326 U^. 501 
(1946), tiie trespass conviction of Jehovah's Witnesses who distributed literature in tiie busi- 
ness block of a company town was Reversed. , The corporate owner of tiie town had barred th^ 
di^tribiition of all literature. Justice Black's opinion for tiie Court emphasized tiiat tiie com- 
. pany^ town was like a municipality in all respects, except tiiat it was privately owned. The 
" company town tiius was bound by tiie restrictions placed upon a conventional municipality by 
the First Amendment. 

Marsh was significantiy extended in tiie 54 decision in Amalgamated Food Employees v. 
Logan Valley Plaza, 391 ItS. 308 (1968), which struck down a state court injunction against 
peaceful labor picketers in a private shopping center. Justice Marshall's opinion argued tiiat tiie 
-shopping center was just like tbe busing block of tiie company town. Justice Black, tiiis time 
^ in dissent, argued tiiat tiie significant factor in Marsh had been tiiat tiie entire town was 
'company owjied. Anotiier-- 54 decision limited tiie Logan Valley case. In Lloyd Crop. v. 
Tanner, 407 U5. 551. (1972), tiie Court held tiiat a state cburt had improperly enjoined a 
shopping center from barring tiie distribution of anti-war leaflets. Justice Powell's opinion 
distinguished Logan Valley, on tiie ground tiiat in tiiis case tii^fcafleting w2^ unrelated to any 
activity witiiin tiie center, and tiiat tiieJeafleters had adequate alternative means of communi- 
cating tiieir views. ' *^ * 

This' section of freedom of speech serves as an introduction to iie court fcases tiiat follow. The 
students should list items tiiey feel are applicable to symbblic v. pure speech under the 
following headings: ob*iene, subversive, libelous, or otiier. 



Reference: See Resource Material 



) 
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SPECIAL CASE STUDY: RAY BROWN AND FREEDOM OF EXPRESSION 



Directive: To provide students with an opportunity to investigate their own concepts of what the Consti- 
tution allows in Amendment I - Freedoro of Speech Statement. 

Informat: ' The special cas^ activity is provided on the following pages. 

e 

Motivat: This case study activity is designed to demonstrate the viability of the Constitution. Through 
involvement in the prescribed activity, students will be able to challenge their own precon- 
ceptions of freedom of speech' and be aware of the various interpretations exhibited by the 
CQ«rt throughout history; 

fh^use of this activity vy^'ll provide the tiasis for further research into the question of ''What is 
freedom of speech?** It will take three to five days to explore fully^ the components of thi5 
activity. - ' • r, 

>^ 

Reference: See Bibliography, Section Bu 
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FREE SPEECH AND YOUTH 



The following activity was prepared for a* workshop on law-related education by Norman Gross of the 
American Bar Association's Committee on Youth Education for Citizenship, and has been adapted for use 
here with his permission. 

Ray Brown is a senior at.Public High School. Ray is black and has been very active'in the Afro-American 
Society during his years at the school which is co^d and has an evenly balanced racial composition. Ray 
feels that, racism pervades the entire school system and that it is especially evident in the principal of his 
sch^L Below is-a list of possible methods by which he could express his concern and dissatisfaction. 

1 . Ray is speaking on the comer near the school calling for the end of racism. 

, 2. Ray, in front of the school, hands out leaflets to the students as they enter the school. The 

leaflet, in an obscene and violent manner, accuses the school of racism and characterizes the 
principal as a racist(pig. 

• 3. Ray uses a sound truck to express his views^n front of the school. * ' 

4. Ray pickets in front of the school with a sign saying "End Racism". 
5 Ray seeks permission to spsak about racism to the student body at a school assembly. ^ 

6. Ray buys space in the school newspaper to express his views. ^ ^ 

7. Ray gets up at halftime of a basketball game and begins speaking about racism in inter- 
scholastic athletics. 

' 8. Ray enters the school library and asks for a book on racism in America. When the librarian 
tells him there is no such book^ he sits down and refuses to leave. , 

9. Ray decides to express his displeasure by refusing to speak at any time during the school day. 

10. Ray comes to school dressed like a five-year old declaring, will not dress like a man until I 
am treated like one." 




11. Ray enters the school wearing a black armband to protest its ra 

12. Ray burns the American flag in front of the school saying, "I wilPnot respect this flag until 
the U.S. stops its policies of dbme§tic colonialism/* 

13. Ray throws a rock through a window into the school. On it^j^ written the message "End 
Racism". m ^ ' 

14. When the school committee refuses to replace the principal, initiate black studies, or hire 
more blacjc personnel, Ray puts a bomb under the building and bidws it up. 
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Have students mark each item on thi list according to the following designations: 
DP - Definitely Protected 

P -* Protecte;! ' _ 

NS - Not Sure , ' . 

*NP - rigt Protected 
DNP - Defrnitely Not Protected 

They are to mark the items on the basis of whether they believe the activities are or are not' 
protected under the First Amendment guarantee of freedom of expression. 

After doing this, have students design a continuum along which they list the activities to clarify 
their perception of freedom qf speech. t . 

*j2 1 4 13 6^ 7 , 9 8 ^ 

DP NS ' ^ ^ DNP ' 

Have students break into small groups to compare and contras^t their individual responses to the 
above questions. Students should examine the Icope of the First Amendment by discussing in the 
groups why they, consider some items more protected than others. 

After an appropriate amount of time, assign each group one of the^inciijlents on the list and have 
the students list why Ray would or would not be protected. Abo t?ave them indicate what 
addi^onal facts about the situation are needed to make a decisio^. They can add further ^e£ails if 
relevant:' For instance, on item #2, have the groi^p give an example of the limits to which the 
leaflet could go. Item #6*s group should, if possible, visually depict what the spac^in the school 
paper would look like. 

Each g^oup should select a representative to speak on its behalf. In the discussion on the items, 
the following forl^pat is recommended: . ^ • 

Presentation by representative of group ^ 

b. Further comments from other members of that group 

c. Dialogue with the rest of the students in the class 

^, . ° , 

The teacher's role is' to guide the discussion and interject pertinent information, especially 
making reference to the "Free Speech and Youth" cases listed in Section B of th.e bibliography, 
' p. 119. (Schenck v, U.S., 249 U.S. 47 (1919) is the precedent case for the doctrine of "clear and 
present danger.**) 

Upon completion of this discussion, write on the board "Congress shall make no law . 
a^ridgThg the freedom speech" (from the First Amendment). Conduct a discussion of the mean- 
ing and interpretation of the phrase as follows: . - 
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a. What does the phrase mean? ' , ' ^ 

b. What is the problem in dealing with the phrase? (Interpretation of law) 

c. * What do you mean by interpretation? • 

d. What i^ "speech"?, Is it pure? • 

e. What are the types of speech? (Pure, symbolic, gestures^actjons/conduct, silence, appearan 

f. ; > What is "freedonri"? (Have them resolve the whole phrase **freedom of speech") 

g. Does this conflict with other Constitutional rights? \ 

1 

h. What does "abridge" mean? Why not use another word? ^ 

i. "Congress" refers to. What? (U.S. Congress ^ i.e. Federal Government), 
j. VVha^t about states abridging your freedom? 

Write on the board, "No state shall . . .deprive any person of life, liberty, or property without 
due process of laP^ (from the Fourteentfi Amendment). Ask the class: Where in this phrase does 
it indicate that states will not interfere with an individual's right to free speech? ("Liberty" is the 
key word. The courts have interpreted fundamerital freedoms of speech, press, assembly, religion, 
etc. to be so rooted in our heritage that the word "liberty" expresses the needed language.) 

V * 
This can lead to a discussion of the Constitution as a living document which changes through 

time. Draw a scale of justice to show the courts fliust always weigh the rights^of art individual 

versus protecti9n of others. * ' v ^ 




1st and 14th Amendments 
* Freedom of Speech 
(individual) 



1 



10th Amendment 
Police powers to protect 
(- health, safety, and welfare 
(state) 




Further thought-provoking discussion : ( 

a. Is freedom of speech really the freedom of dfssent? 

b. Why would the Founding Fath'ers guarantee the support of dissenters? ^ 

c. Is it the freedom of effective dissent? 

(V^hat good is it to make a speech in an empty stadium?) 

d. In what ways can we -insure that dissenters^ill be heard? ^ 

e. Did the Founding Fathers intend that the individual have enormous freedopfis, or was the 
Amendment designed to provide citizens with a way to voice their opinions on govern- 
mental policies? (Were they i^isuring the essencVgf democracy from a power point of view?) 
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FREEDOM OF SPEECH - INTERNAL OJIDER 



The legal controls designed to protect society take three major forms: ' 

r. In the first form, the government attempts to prevent in advance comnjunicatiorf or other^ conduct 
which it fears may lead to public disorder. . % * 



A. Devices 



1 . Licensing or permit systefjis 

2. Court injunctions 



B. OJnsideratibns - , 

1. Doctrine against prior restraint (censorship) - clear and present danger test ^ 

2. Diie process requirements ^ ' • * 

a. Law must be definite, specific, and clear 

b. Cannot contain undue breadth of restriction ^ 
^ Cannot^ive individual unfettered discretion 

II. In . the second form, the government ^iesjto halt communication* while it is still In progiess (e.g., wjhere 
the police order a speaker to desist or a crowd to disperse). * - 

III. In the third form, the government prosecutes communication which ^s already Uken pla9f. 

A. 'Devices for II and III ' * \ <; ' 

1. Unlawful assembly 1^ ' ^ ' 

^ 2. Inciting to riot ^ 

3. Breach,of the peace . * ^ 
4., disorderly conduct 



B. Considerations 



1. Due process^equi£ements ^ 

2. W^s the law reasonable (were there other alternatives which would not 
dom of speech)?- 

3. ' Was the law designed to stifle the free exchange of ideas?. 

Was the enforcement of the law aimed at stifling freedom of speech? 



a. Key factors^ 
1 ) Time 




2) Place ' 

3) ' Manner K ^ 

b. Other factors * ^ 

^ 1) Speaker , ^ 

2) Subject of speech 

3) Number of demonstratol-sjind observers 

4) Composition of crowd 

^ 5) Noise Level ^ ^ ' 

# 

Doctrine of equal- protectiorv 



inge upon free* 
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OBSCENITIES: ROTH v. UNITED STA TES 



Directive: To provide the students with a knowledge of the meaning of speech and obscenity. 



Informal: ' In today's society there is a growing concern* or obsession with sex, pornography, etc., com- 
monly classified as obscene. I ^ 



A dictum in Chapllnsky v. New Hampshire, 315 U.S. 568r«71-572 (1*942), stated that certain 
classes of utterances are of such slight social value that their punishment raised no constitu- 
tional issue. Chapllnsky itself dealt with "fighting words." But, included in th 5 list of classes of 
speech beyond the constitutional pale were "the lewd and the obscene." Tfie Supreme Court 
* seized upon the Chapllnsky dictum in Roth v. United States, 354 U.S. 4lt (1957), to conclude 
thatN^bscenity was not constitutionally protected speech. The clear agreement among all the 
Justic||L except, Black and Douglas, t(}at obscenity could be punished, began the obscenity 
controversy rather than ended it. The Court insisted in Roth that.the issue, whether a parti cu-^ 
lar work was obscene, was itself a constitutional question. It was not foreclosed by applicatidn 
of tne ojSscenity label by the lower courts^ The inability to agree upon the definition of 
- obscenity-^has marked the area ever since Roth, evitienced by the frequent inability of the 
' Court to agree uj)on a majority opinion. (In 13 Case^ between 1957 antf 1968 in which the? 
Court wrote signed opinions in obscenity cases, the Justices produ^d 55 separate opinions.) 

J. 

Oneteason for the elusive nature of the definition is the equally elusive nature of thegoverrf* 
mental interests which justify tt!^ punisliment of obscenity. The argument that obscenity is 
controlled because of the danger it presents to individual and community moral standards is 
foreclosed by the Court's decision 'that a work may not be classified as obscene because o"f the 
immorality qf the ideas which it expresses. KIngshy international Pictures v. Regents, 360 U.S. 
684 (1959). The argument that obscenity must be limited because it produces unlawful sexual. 
Behavior has, of course, been much disputed as an empirical proposition. Moreover, if this were 
the explanation for the special constitutional position of obscenity, it is difficult to explain the 
Court's decision that the private possessiorKpf obscene materials may not be punished. Sf<7^fey 
V. Georgia, 394 U.S. 557 (l 969). Nof is it easy to square this argument with^the developing 
case law that regulation of some forms of sexual behavior itself is precluded by a constitution- 
ally protected right of privacy. Griswold v. Connecticut, 381 U.S. 479 (1965),(contraception); 
Roe V. Wade" 93 S. Ct. 705 (1973) (abortion). ■ 

; " • J 

The President's Commission on Obscenity concluded^a few years ago that two rationales 
suggested the legitimacy of some control over obscenity — the protection of minors, and the 
prevention of displays offensive to those involuntarily exposed to them. Both rationales fit 
uneasily into the existing decisions. Protection of juveniles does not justify reducing adults to 
reading only that which is fitjor children. Butler v. l\/llctilgan, 352 C).S. 380 (1957). The^Court 
has permitted the^state to punish tho'se who distribute to children harmful^ matter which could 
not be' classified as obscene if sold to aa adult. GInzberg yi. New York, 390 U.S..629 (1?68}* If 
a lesser standard of obscenity is permissible in the case of material sold or displayed tO;minors, 
however, the issue remains - lesser than What? ' 
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A verbal formula that would best summarize the Court's definition of obscenity would contain 
thes^ elements: the work must be viewed as a whole; it must appeal to a prurient interest; it 
nnust be totally without redeeming social importance; it must offend Contemporary com- 
munity standards. The requirement that the work be wholly without redeeming social im- 
portance is seriously qualified by the concept that if the work has only slight redeeming social 
-Importance, the defendant may still be punished if he "pandered" (commercially exploited for 
the sake of prurient appeal) the work. Gihzberg v, United States, 383 U.S, 563 (1966); 
. Memoirs v: Massttchusetts, 383 U.S. 413 (1966). The requirement that the work offend con- 
temporary community moral standards has been, of all criteria, the most elusive. Those stand- 
ards have been in rapid flux anrd vary widely across the United States. Any individual's 
judgment of what those standards are, or ought to be, will^ary widely from another's. Ther.e 
^are serious questions as to whether the United States Supreme Court can, or should, second 
guess lower federal and state court decisions as to 'whether a particular work is offensive. The 
precise manner in which these elusive standards will be affected by the Court's decisions in 
Miller v. California, 93 S.Ct. 2607 [\913)\ Paris Adult Theatre v. Slaton, 93 S.Ct. 2628 (1973); 
United States v. Orito, 93 S.Ct. 2674 (1913); Kaplan v. California, 93 S.Ct. 2680 (1973), 
merits close attention. 
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Motivat: The case fot this 'section is Roth v. Unfted States dealing with the publication of pornographic 
literature. The students should be asked to re-examine the definitions they devised in section 
4-1 (what is obscenity) in light of this case and develop answers to these questions: 



1 . Would you classify ^his case as a libel case, an obscenity case, a subversion case, or a time, 
place, and manner case? Why? . * , 



2. What do you think the trial judge meant when he said "highly prudish"? 



3. Do you think the First Amendment should protect any reference to sex in a book; maga- 
zine, or photo? Why? Should the amendment distinguish between sex and obscenity? If so, 
explain both why and how. ^ <t . , 

4. How would you define "obscene, lewd and lascivious"? 

5. - Do you agree with the trial judge that the test for an illegal reference to sex in a publicatidh 

should be whether it arouses the average person in tire community? 
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ROTH iWNITED STATES 

Samuel Roth ran a mail-order business in N^W York. iHe published and sold books, magazines, and 
photographs. These, however, were not ordinary, fronitKibunter bookstore items; they were packed with 
lurid sex. Roth mailed smutty circulars to lure potent!^! customers. Some of th^e advertisements were 

answered by government agents. * ^ ' ' ' » 

* i * ' ' 

.Samuel Roth was arrested and charged with violating an 1872 federal law against sending pornography 
througfl'the mails. The statute declared unmailable /'every obscene, lewd, lascivious, -or 'filthy book, 
{Pamphlet, picture, paper, letter, writing,^r publication of arr indecent character." 

At Roth's trial in a federal district courl^ the judge instructed the jury: 

1. *The words 'obscene, lewd and lascivious' as used in the law -signify that form of immorality which 
has relation to sexualTrhpurity and has a tendency to excite lustful thoughts." ' ^ 

2. 'The test is not whether it would arouse sexual desires or sexual impure thoughts in those [making up 
a part] of the community^ the yoOng, the immature or the highly prudish ~ or would leave another [part] , 
the scientific or highly educated or the so-called worldly-wise...unmoved....The test in each case is the effect 
of the book, picture, or publication considered as a whole, not upon any particular class, but upon all those 
whom it is likely to reach. In othfcr >yords, you determine its impact upon the average person in the 
community."' ' _ ^ , 

' /^After the jury found Roth guijty, the judge sentenced him to five years in prison and over $5,000 in fines. 
The case eventually came before the U.S. Supreme Court, where Roth claimed^ that the 1872 federal law 
violated the First Amendment to the U.S. Constitution. He included among his arguments: 

1. That the statute punished the stirring up of merely impure sexual thoughts and that there was no 
proof that such books, magazines, and photos would lead to aitti-social conduct. . 

2. That the statute was too vague - the >yords "obscene, lewd apd lascivious were not definite enoygh 
to clearly tell Jhe difference between a legal publication and s^illegal pne.'And that, said Roth, was 
necessary to permit him a. fair trial. . • ^ \ ♦ *. ' , 

• . ' 'a : . 
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> LIBEL: NEW YORK TIMES v. SULLIVAN 

r , 

Directive: To provide the student with an under standingoof defamation or libel. 

Informat: ^ Jhe Chaplinsky dictum mentioned in the previous obscenity section listed, among the cate- 
\ gories of expression beyond constitutional protection, *'the libelous." But, in approaching the 
constitutional issues in defamation cases, as contrasted to the obscenity cases, the Court has 
insistedX^at even ccncededly libelous speech be given a significant measure of constitutional, 
protectio\Since New-York Times v. Sullivan, 376 U.S. 254 (1964), most-legal issues in even a 
routir^prime4ibel action |i^a constitutional dimension. 

In Sullivan, the Court held that private libel actions against public officials were not actionable 
unless the libelous matter was. deliberately false, or the defendant was recklessly Indifferent to 
its probable falsity. In 1967, the same principle was extended to libel of persons who were not 
• public officials but were public figures involved with public issues. Curtis Publistiing Co. w. 
Butts and Associated Press v. Walfier, 388 U.S. 139 (1967). And, in 1971, the Court was in 
agreement that significant constitutional protection should be attached to the case of libel of 
someone who was not a public figure, but was involved in a newsworthy event. Rosenbloom v. 
Metromedia, Inc., 403 US. 29 (1971). In the Rosenbloom case, however, the Court was 
divided as to the issue whether the full scope of the privilege applied in New Yoriz Times v. 
SullivgnAo libel of public officials should be applied to libel of a private citizen involuntarily 
involved in a newsworthy event. In 1973, the Supreme Court agreed to review a decision which 
• appears to raise again the problems of libel a private ^erson^ 



Motivatf The students should read the case study provided and, via discussicyi, attempt to answer the 
following questions: 



1. What would the difference be between your taking space in th^ local paper to say deroga- " 
tory things about your next door neighbor, and criticizing the Mayor of the ctty for neglect- 
ing some, of his duties? / 



. 2. Js it necessary fo prove that every, statement in a signed editorial or advertisement be true 

^ before the paper prints it? What would the effect of such a policy be dn the freedom of the 
press? * , ' 

^ 3. When-he assumed public office, did Sullivan relinquish any of his rights?^ '' 

( 

4. What are the advantages of a totally free press? What recent occurrences have illustrated the 
/ effect the press can have on government? C*^ 

'Reference: Beauharnais v. Illinois, 45 U.S. 250 (1952) 

Rosenblatt v. Baer, 383 U:S. 75 (1 966) - , 

, Associated Press v. W(7//fer> 388 U.S. 1 30 (1 967) 
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NEW YORK TIMES COMPANY v. SULLIVAN ^. 

" . 
On March 29, 1960, the New York Times corned a full page advertisement headlined "Heed Their Rising 
Voices," an appeal for public understanding and support of the blacks' problems in the South. It described 
specific acts of discriminatfen and physical violence against blacks by Montgomery, Alabama, police and by 
other "Southern violators." It also appealed for money to support the non-violent student movement, the 
struggle for the right to vote; and to help pay for the legal defense of Dr. Martin Luther King, who was 
facing Jjerjury charges in Montgomery. . ^ 4 

The opening statefnent was: 

As the whole world knows by> now, thousands of Negro students are^ engaged^ln widespread non- 
violent efemonstrations in positive affirmatfon of the right to live in human dignity as guaranteed by 
the U.S, Constitution and the Bill of Rights. 

dvertisement went on to charge that: ■ 

* ? 

(l/n their efforts to uphold these guarantees, they are being met V an unprecedented wave of terror 
by those who would deny qnd negate that document Which the whole world looks upon as setting the 
pattern for modern freedom.... 

The specific events described to back up Ihese charges included: ^ 

In Moritgomery, A labama, after students sang, "My Country Tis of Thee " on the State Capitol steps, ^ 
their leaders were expelled from school, and truckloads of police armed with shotguns and tear gas 
ringed the Ajabarva State College Campus. When the entire student body protested to state authori- 
ipes by refusing to re-register, iHeir dining hall was padlocked in an attempt to starve them into 
^suBmissior 

'/1^j//7^Jh**^*/7 theSouthern violators have answered Dr. King's peaceful protests with Intimidation . 
and .violence. \h/syhave bombed his home, almost killing his wife and child^ They have assaulted his 
person. They mive arrested him seven times - for "speeding,'' loitering," and similar "offenses." 
And now they have charged him with "perjury" -a felony. under which they could imprison him^r 
ten years, 

Although other charge^j^ere made and grievances aired Jn the advertisement, no ^specific names of the 
^'Southern violators," policemen, or other officials were given. 

The cost of the advertisement was approximately $4,800 and it was published by the Times under an 
order from a New York advertising agency acting for the signatory Committee. A letter from A. Philip 
Randolph, Chairman of the Committee, accompanied the copy, certifying that the persons whose names 
appeared in the ad had all given their permissioij. Mr^, Randolph was known to the Times* Advertising 
Acceptability Department as a responsible person. With the exception of Randolph, however, no;ie 
twenty persons whose names had appeared on the bottom of the ad had given their permission. 

The /"/mes ' staff made no other attempt toVerify the accuracy of the advertisement or the authorization 
for the signers' names. The ad was inaccurate in ^dme of its charges. 
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■ The black students on the Alabama campus had sung the National Anthem, not "My Country 'Tis 
of Thee;'' 

■ The campus dining hall had never been padlockecf; 

m Although police had been sent to the campus, they never had completely surrounded or "ringed" 
- it, 

" • 

LB. Sullivan; Cbftmissioner of Police of Montgomery, said ,that the bombings of King's home had taken 
place Before he had become Commissioner. Sullivan also said that he knew two people who associated him 
with the ad. One of them^iad tolcj Sullivan that he "would not want to be associated with.anyone who had, 
been a party to such thing? as stated in the ad." The other had said that "one would not re-employ Sullivan 
if he believed that he allowed the Police Departme'nt to do the things that the paper said." 

The circulation of the New York Times the day the advertisement was carried was about 650,000. Of 
these approximately 394 copies were circulated in Alabama and about 35 ^copies were distributed in 
'Montgomery. 
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VERDICT ON DISSENT: A READING 



Directive: * To provide the student with an opportunity to examine an article relative to the importance of 
dissent and subvet^on in a democracy. 

Informat: Th/ ejection "Verdidt on Dissent," by Joel F. l5exwHq|, as it appeared in the Chicago Sunday. 
SUn-Times Viewpoint, February 18, T973, is provided foNhis activity. 

Motivat: Students shpuld answer the following questions: 

1. Why is dissent important in a democracy? - - ^ 

2. * Where is dissent mentioned in the Constitution? ^ " 

3. What is the meaning of subversion? 

4. Is a fr^e press mandatory for dissent? 

5. Is there a limit to what is dissent? 
^6. How can disserit be expressed? , ' 

Reference: Freedom of Expression: Historical Aspect, page 43. 



J 



/ 



67 



00076 



-4 I '/ 



VERDICT, ON DISSENT^ 



by Jo^l'F. Henning • ^ * 

*The life of the law," said Justice Oliver Wendell Holmes, "has not been logic; it has been experience." Law 
is not determined as ^nuch by reason, Holmes added, as by *'the felt necessities of thje time. ..even the 
prejudices which judges share with their fellow men." 

In* the history of the Upited States, there has Ueen no political experience more bitterly disputed than our 
^eat military involvement in Vietnam - except, perhaps, the Civil War. An examination of the major 
political trials it had engendered, therefore, tells us much about how the U.S. legal system responds to the 
conflict between the "felt necessities" of geyernment, on the one hand, and of citizens, on the other. 

Thus far, four major political trials have arisen directly out of protests against the Vietnam War. The first 
three are commonly known as the trials of Dr. Spockfthe Chicago Seven, and the Harrisburg Seven. The 
fourth, in which Daniel Ellsberg and Anthony Russo, jr. have been indipted for publishing the Pentagon 
Papers, is now in process and, therefore, not discussed here. The first three cases are more or jess closed and 
involve a number of common elements that make them a useful set to examine together. 

In the Spock dase, Dr> Benjamin Spock; the Rev. William Sloane Coffin, Jr., chaplain of Yale University; 
Marcus Raskin, a former Kennedy administration official and co-director of the Institute for Policy Studies; 
Mitchell Goodman, a New Vo^k writer; and Mrchael Ferber, a 23-year-old Harvard iJniversity student were 
indicted for "a continuing conspiracy to aid, abet and counsel violations of the Selective Service law." 

In the Chicago case, David Dellinger, a pacifist since before World War II; RennieHDavis and Tom Hayden, 
nonviolent anti-war activists; Abbie Hoffman and Jerry Rubin, organizers of the relatively nonpolitical but 
culturally "revolutionary" Yippies; John Froines and Lee Weiner, college teachers; and Bobby Seale, an 
official of the Black Panther Party, were indicted for having undcrtal;cn to "comb.ine, conspire, confederate 
and agree together.,.to travel in interstate commerce with the irttent to incite, organize, promote, encour- 
age, participate in and carry on a riot..and thereafter to perform overt acts for the purpose of inciting a 
riot," in Chicago during the 1968 Democratic Convention. Sejie's case was severed from the others during 
the trial and ultimately dropped, reducing the original Chicago Eight t^ Seven, 

In the Harrisburg Seven case, the Reverends Phillip Berrigan, Joseph Wenderoth, and Neil McLaughlm, 
Roman Catholic priests; Sister Elizabeth McAlister, a Roman Catholic nun; Anthony and Mary Scoblick/an 
inactive priest and former nun, now husband and wife; and Dr. Eqbal Ahmad, a Pakistani scholar, were 
indicted for conspirirtg to "maliciously damage and destroy, by means of explosives, persbnah and real 
property owned apa possessed by the United States" and "to willfully seize, confine, inveigle, decoy, 
kidnap, abduct and carry away in interestate commerce a [person (Henry Kissinger) for ransom and' 
reward...." 

. ^ • - • 

Father Berrigan and Sister McAlister also were charged with unlawfully smuggling letters in and out of the 
federal prison where Father Berrigan was serving a term for an earlier act of protest agajnst the war. A 
second indictment, in which the kidnaping charge was minimized and draft board raids given a prominent 
role, superseded the first. An eighth defendant, Theodore Click, was severed from^e case befoi'e trial. 
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All but Raskin were convicted i^ the Spock case. However, Spock anS Ferber were frised outright by the 
U-S. Cdyt of Appeals on a finding of insufficient evidence of conspiracy; the cases against Goodman and 
Mr. Qjffin were remanded for retrial on^a fmding that the trial judge's instructions to the jury were 
defective. The government has not sought to retry ^m. 

All the Chicago Seven defendants were acquitted of the conspiracy charges; The U.S. Court of Appeals 
reversed their convictions 09 the substantive charge of crossing state lines with intent to incite riot, ruling 
prejudicial conduct on the part of the judge and prosecutors.* The defendants appealed the constitutionality 
of the statute under which they were convicted, and the government has announced plans not to retry 
them. . \ ' 

In Harrisburg,*thQ jury failed to reach a verdict on the conspiracy charges, and the government since has 
dropped the case. The only convictions, those of Father Berrigan and Sister McAlis{er for smuggling letters, 
ace on appeal. 

Nature of Political Crimes 

What is a political crime? How is4t different from other crimes? Very simply, a political crime is one in 
which the defendants, rightly or wrongly, believe that>the government is in error while they are on the side 
of justice. V . * 

For example, William Penn was indicted in England in 1670 for conspiring to incite a rfot. In fact, he 
merely had preached a Quaker sermon in the street, having been forbidden to do so in the Quaker meeting 
house under a law prohibiting "unauthorized preaching." Penn believed in the rightness of his cause. This 
trial led to his' imprisonment - and that of the jury that acquitted him - for contempt of court. Seeking 
freedom from,such intQjfrance, he emigrated to^e United States'; 

Many Americans have been jailed for income-tax eyasipn. Most such cases are not political. But when Henry 
David Thoreau was tried for failure to pay his taxesi hff*defended himself by arguing that the government 
was wrong in collecting them. When Ralph Waldo Emerson visited Thoreau in jail he asked, **Henry, what 
are you doing in here?" Thoreau responded, "Ralph, whatare you doing out there?" 

Similarly, the defendants in the political cases arising out of the Vietnam War believed that the United 
States was morally and perhaps legally wrong to be involved militarily in Vietnam. Clergymen who believe 
deeply in the immorality of the war have been defendants in two of the cases under discussion. All 
defendants agree with those lawyers and legislators wl^o have made, arguments against the^ legality of the 

- . . ' ; '. 

Prof. Telford Taylor of Columbia University's Law School, formerly U,S. chief counsel at the Nuremberg 
war-crimes trfals after World War (I, has written a book suggesting that the Vietnam War may violate the 
international laws we established in tryirfg German officials after World War II. " ^ 



ERIC 



Others, including many U.S.*^senators, contend that our Constitution has been violated because Congress 

never has declared war on North Vietnam. Three Presidents, however, saw fit to commit our military power 

in Vietnam, supported by their ov^ moral conviction as well as legal briefs in defense of their actions. 

Whether Penn, Thoreau artd the critics of our jx)licy in^ Vietnam were right or wrong, their belief in the 

rightness of thejr actions render^ their cases political. 
* 
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Being political cases, however, does not necessarily mean that they should receive special treatment. Former 
attorney General Ramsey Clark, a deeply moral man, was in charge of tiie Justice Department when the 
Spock case was tried, but he agreed to be a-defense witness in the Chicago Seven case and was a principal 
defense attorney in the Harrisburg case. He believed himself on the right side in each case, saying: 

"One could believe that Spock was morally right - as I may have,- in fact - and sfill believe that the law^ 
had to tie enforced. As the nation's chief law^nforcement officer, I had the dujty to prosecute Spock and 
the others when, in my judgment, \he facts showed a violation of the law (aiding and abetting violations 9f 
the Selective Service Act}. If you don't enforce the law, it becomes shapeless." 

In the Chicago and Harrisburg cases, Dark believed not only in the nnoral rightness of the defendants' 
causes but in their legal innocence as well. A^eeing with the conclusion of a presidential commissi9n that 
the police largely incited tiie riots, he urged tiiat oRjly police be indicted In Chicago. In HarrisfauiTg, he said,, 
•There was no conspiracy. There was no agreement. There was no capacity. They could not do it." 

# 

Appareritiy Clark would have had no more problem witii ThoreaU tiian he did with Spock. 'Jit never seemed 
Wrong to>ne^" he said,- "that Thoreau...went to jail. That was his point. He so disagreed witii die govern- 
ment that he would sacrifice freedom itself to show his concern." ^ 

What does tiie moral man who respects tiie law do? Were tiie mfin who violated tiie law during tiie Boston 
Tea Party ri^ht or wrong? What of all tiie revolutionaries of 1 776? 

Abraham Lincoln went furtii.er tiian Dark when he asserted that law could and^should give way to "the 
ultimate justice of tiie'people." Would he have -prosecuted Spock? Not on tiie basis of the above^^uoted 
statement^ However, later in his career,- President Lincoln suspended tiie writ^of habeas corpus, drastically 
diminishing tiie rights of Civil War protesters. 

These, are troubling questions tiiat have no simple answers, but they ^ important questions to keep in 
mind when examining the casfs under discussion. 

How Political .Cases Are Bom ^^^^ 

The political nature of tiiese cases is demonstrated by tiieir unusual origins. Such cases are not typically 
provoked by a particular criminal act committed by the defendants but by a decision made in government 
tiiat it is time to move against political dissidents: Each of the tiiree cases under discussion was prosecuted 
against tiie advice of knowledgeable government attorneys. AIL tiiree indictments were apparently moti- 
vated by ti^e need to assuage the feelings of powerful government officials. 

John Van De Kamp, head of tiie special Justice Department unit tiiat brought tiie Spock indictm^t, is 
quoted by Jessica Mitford in her book. The Trial of Dr. Spock, as saying, "It was done to provide a grace'ful 
way out for Gen. (Lewis) Hershey," who had just be^n publicly rebuked for ^tt^pting .to abuse tiie 
Selective Service system to discourage lawful anti-War protests' 

, The Chicago Seven indictments were brought by a gfand juFy.over which Mayor Daley's close friend and 
political ally, tiie Vhief judge of the U.S. District Court in Chicago, exercised ratiier extraordinary influence 
in opposition to tiie judgment of tiie iittorney general of tiie United Sutes. The conclusion^seems mescap- 
able that the case was brought to redeem Daley's reputation. ^ . 
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The Harrisburg indictmerrt was precipitated by premature allegations made before Congress by J. Edgar 
Hoover director of the Federal Bureau of Investigation, concerning the alleged kidnaping scheme and the 
plot to blow up government heating tunnels. i 

Several members of Congress demanded that Hoover retract his statement or bring indictments. Less than a' 
- ' ^t^^'H^ ^^'^^'^ indictment was handed down. Uter it had to be withdrawn and replaSed 

by a more craftsmahhke document, which nevertheless proved inadequate to the task of substantiating 
Hoover s charges. . ^ * 

Another Conspiracy Concept » 

» 

• Another common feature of political trials is use of the law of conspiracy. All these cases were principally 
cast as crimes of conspiracy. According to the trial jucjge in the Spock case, "a conspiracy may be defined 
as a breathing together, a plan, or agreeing together." This seems rather a broad and ineffable definition of a 
iCrime, and so it has seemed to many jurists. 

Supreme Court Justice Robert H. Jackson called conspiracy an "elastic, sprawling and pervasive offense so 
vague that it almost defies definition." The great deffense lawyer, Clarence Darrow, was less charitable in his 
definition. He called it a "worn-out piece of tyranny, this dragnet for compassing the imprisonment and 
^ death of men whom the ruling class does not like." ^ . 

♦ ' * 

One needn't do anything to be guilty of conspiracy. As Darrow put it, if one boy steals candy, he is guilty 
of a misdemeanor. If two boys plan- to steal candy but don't do it, they are guilty of conspiracy - a felony. 

The concept pf conspiracy entered -English law in the 14th Century to protect citizens against false 
accusations, ft was used widely in^Englind and the United States against trade unions and more recently 
against combinations of businessmen in'restraint of trade. 

Conspiracy law is justifiea by the argument that an individual who thinks about robbing a bank is likely to 
think better of it, but two, or more persons who agree to rob a bank are more likely to do it. The danger (J" 
conspiracy law is that the goNTernment can punish defendants for'a substantive crime without proving that a 
substantive crime was committed. It need only establish the conspiracy. 

• ■' ' ■ ; 

Thus, Julius and Ethel Rosenberg were electrocuted not for stealing atomic secrets, for which the evidence 
•was insufficient, but foj conspifing to- do so. During t^e height of the cold war. Communist defendants 
were convicted of cojispiracy to^advocate the overthrow of the government. Hence they were two ste^ 
vaway from'doing anything. As Robert O'Rourke, in his book, Th°e Harrisburg Seven & the New Catholic 
Left, describes the Harrisburg indictment, "The conspiracy charge they are left with is as faint from the 
■,deedsMt implies as a Xerox of a Xerox of a Xerox." 

The defendants to a conspiraci? charge need not even know each other, but each member of a conspiracy 
becomes liable for all the statements and actions of every other meml^er. It is sufficient if A is proved to 
know B, who knows C, and they are engaged in common activity. In all three cases under discussion, some 
of the defendants had to be introduced to one another for the first time by their attorneys, lack of the ■ 
defendants' ability, to agree on trial tactics or even luncheen-menus was apparent in all these cases and 
belied their ability to conspire effectively. 
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'^Another extraordinary YactoTof conspiracy prosecution is that all the government need prove are entirely 
innocent circumstantial acts, sOch as phgne calls or chance encounters. It need not prove that .any in- 
herentlY«wrongfuractswere*committed. ^ ^ ^\ , 

The extremes to which a government so disposed could take conspiracy law is provided by the Spock trial. 
One of the "Qvert acts'* alleged against the defendants was a newspaper ad urging all to resist the< Vietnam 
\yar, signed by 28,000 persons. All signers could have been indicted. 

The prosecutor offered evidence against Spock and Raskin to the effect that they had applauded speeches 
by one another and by the other defendants. Ms. Mitford asked the prosecutor if. that meant that all who 
have applauded such speeches at peace rallies are technically guilty of conspiracy. ^ 

"That is substa^itially. correct,** answered the prosecutor. 

Beyond its legal reach, the concept of conspiracy has psychological implications for a government attempt- 
ing to gain political advantage over di^idents. When the acts of dissidents are. pojitically offensive but no t,"* 
perhaps, criminal, it is difficult to convince the public of the defendants' guilt. Conspirac^^ charges, how- 
ever, carry the implicatiort that the defendants are making plans and carrying them out in secret.^ ^ 

Even if the government Joses its case in court, the charges themselves suggest that the defendants are guilty' 
but cunningly able to conceal their guilt in the dark recesses of their conspiracy. The American people 
believe deeply in the presumption of innocence until guilt is proven. But a charge of conspiracy can cloud 
that presumption by raising doubts about the openness and honesty of the defendants. 

, There are compelling tactical reasons, therefore, why conspiracy !s *^that darling of the modern prosecutor's 
nursery," as Judge Learned Hand remarked. But there are other, more ominous reasons as well. The U.S. 
Constitution has provided a system of self-government in which the people protect their own rights and 
choose their own political leaders. The success of this system rests largely on the First Amendment 
guarantee of freedom' speech. 

Free speech distinguishes our democracy from the totalitarian regimes of China and the Soviet Union. But 
when opposition to Vietnam became loud and insistent, Rep. F. Edward Hebert (D-La.) spoke for many 
who felt threatened when he sai^Jj^ • , 

**Let's forget the First Amendment. When is the Justice Department going to get hep and do something to 
eliminate this rat-infested area? At least the effoHxan be made.'* ^ 

* The Spock defendants were accused in the main* of making -statements and speeches (although some^of 
them collected draft cards). With insignificant exceptions^vidence of the Chicago conspiracy involved only 
speeches and writings. No evidence concerning the Kissit^r kidnapping and the .bombings was ever pre- 
sented in Harrisburg that went beyond desultory dinner-table conversation and incidental jgossip in love 
letters. 

Of course, the right of free speech is. not absolute. One cannot falsely yell fire in a crowded theater. Such 
speech' amounts to criminal action. \ ^ < 
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It may be that the Spock defendants could have been found^ guilty in a case charging violation of the Jaw 
that prohibits ^ing, abetting and counseling violations against the Selective Service system. The govern- ^ 
ment could argue that speeches urging young rpen to refuse induction come close enough tp yelling fire in ^, ^ 
the theater. But the government attempted" td; make no sucfu^case. Instead, the law of conspiracy was used, 
judge Frank M. Coffin said in concurring irt the decision reversing the Spock convictions that "to apply 
conspiracy doctrine to these cases is, in my vieW ...not consistent with First Amendment principles." ■ " 

Why, then, did the government do* so? Judge Coffin answered this ^stion when he said, "There is 
the...danger that the casting of the net has scai-ed away many whom the government has no right to catch." 
The selection of many non-radical, non-youngl middle-class professionals and clergyman tc^be defendants in 
all three cases deemed to be an effort^t^ qfiill .the desire of others-to speak out against the war. The 
prosecutor at the Spock trial made this threat manifest. When anti-war activist Prof. Noam Cho^msky of the . 
Massachusetts Institute of Technology was introduced during the trial, the prdsecutor said,' "He is not • 
sitting here at the bar as a <jefendant...today!" ^ " 

Political trials have a tendency to demean those involved - on both sides - perhaps because poljtical and. 
moral issues are being ^rtured into a legal framework. Surely, no party to the Chicago Seven case - the 
judge, the government prosecutors, the defendants - enhanced th^r respective reputations in the course of 
that trial. The specter of Seale, bound and gagged, will not quickly disappear from the U.S. consciousness. ^ 

. The gap between law and morality becomes apparent when defendants aUempt to avoid conviction by ^ 
allowing their attorneys to bend and twist their deeply held moral beliefs. The Rev. Willf^rfi'Sloane Coffin-'s 
defense in the Spock case was that the acts alleged against him, urging young men^to turn in their draft 
cards, did not hinder administration of the draft law but facilitate it because t^e 'Violators with student 
d&erments were immediately reclassifjed 1-^. An ingenious tegal argument but one that denieaneci the 
efsence'of Mr. Coffin's an!i-war campaign. ' \ 

Another issue in political cases is the ethical question involving the use of undercover lactjA In the Chicago 
and Harrisburg cases, the government relied almost exclusively on testimony of underc6^er agents and 
* informers. Since in several insUnces they appeared to be the only members^of the so-call^ conspiracies . 
advocating violence, thjy might more aptly be termed agents provocateurs. ^ ^ ^ \ 

\ 

The use of undercover agents seems less offensive in unambiguously antisocial cases. A professional nar- 
cotjcs pusher, uken jn by a policeman posing as an addict-customer, is nevertheless committingi^ crime. . 
The arguments in favpr of entrapping anti-\yar baby doctor^, college professors, students and cler^men - , 
by encouraging them to "escalate" their political protests - seem much less persuasive. \\ 



The System Prevails ^ \ , 

The outcome of these cases suggests that, with some injustice and much pain ^nd suffering, ourlegal syslim 
does well - even in pblitical cases. c ^ 

All the ^convictions have been reversed on appeal in the SpiDck and Chicago Seven cases. In Chicago and\^ 
Harrisburg, the jury failed to convict on ,^riy^ counts of conspiracy." This resulf was especially <^ramatic"^ 
because the Harrisburg defendants did not call any witnesses on th'eir own behalf. The Chicago defendants 
considered the same strategy but ultimately put on a large number of witnesses. Little meaningful testi- 
mony was allowed to go before the jury. In 'view of thiiand the.dubious level of effettiveness achievffd by 
the Chicago defefise counsel, they might have fared better ha^i they, too-, put on»no defense at all. ! 
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I InXhicago, the U^^Courtof Appeals^ndly cor^ the' government aiid )ud^ Julius j. Hoffman for 

too obviously displaying their politiqaj pret 

^ "The demeanor of the judge and the prosecutor? would require reversal," tl\e appellate cburt said, if oth^r 
, . errors did not.. ..Judge Hoffman's deprecatory an^often antagonisticattitude toward the defense is evident 
in i)i'e recoj:d from the very beginning." ' • ' %^ , * > 

The same court earlier-had.reverse4 the judges's citations of contempt for the'loujfand intemperate 
^ reactions^ of the defendants^to the hosttlitf' of the other side. These contempt citations are to be retjped 5y 

another judge. ' - ' v - 

' While the cost in time and money to the defendants in all three cases was enormous, they Were free to 
solicit support among. their fellow citizens. Ironically, they raised money for their defense by continuing to 
speak'out against the war. - \ . ^ 

Political acts must not be immune from prosecutiohlwhen they are criminal, as in the case of Thoreau'stax 
' evasion, and especially so when they are\iolent, as in the case of the bombing at the University of 
Wisconsin. But when mere speech is involved, we must not "forget the First Amendment." ^ 

- We would do well to heed Justice Hygo Blacfc who wrote tJfat "under our system of government, the** , 
'remedy for (d|5senting ideas) must be.. .education and c6qtrary ar;gument. If that remedy ia^ot sufficient, ♦ 
the only meanirig of free speech must be that the revolutionary ideas will be allowed to prevail." 
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MOCK TRIAL: TINKER v. DES MOINES 



Directive^: To provide the student with an opportunity to expedience the.working of symbolic speech. 



I nf or mat: 



r 



The simulation is provided on pages 79-89. 

In Des Moines, Iowa, three students - Christopher Eckhardt, 16, John Tinker, 16, and his 
sister Mary Beth, 13 - decided in December, 1965, alotig with their parents and some friends, 
to wear black armbands all through the holiday season to protest the War in Vietnam and 
"express their public support for a cease-fire. Hearing of the plans, their school principals ruled 
on December 14 that any student, weayng^n armband vyould be asked to take it off. If he or 
she refused, suspension from school woul^i result until the student returned, without the 
armband. The students knew of the rul§; however, Christopher and Mary Beth wore their 
armbands on December 16, and John wore his the following day. All three Were sent home^ 
under suspension and did npt choose, to return to school until after New Year's Day - the 
length of time of their original plan. • , ^ 

The students took their case to colirt, and the District Court up.held the position of the school 
^ authorities on the grounds that the, armbands mlghtjiave tended to "create a disturbance" in 
the school. But students in the school had been permitted to wear ordinary political buttons 
andevpn an Iron Crt)ss (a traditional emblem <)f Nazism); so Tinker's lawyers argued that the 
Schoot was restricting tlie free expression regarding a particular point of view, namely, opposi- 
tion to the Vietnam War. 



Motivat: 



Thej^upreme Court agreed to hear the case on appeal. * 

The simulation is designed to acquaint students with the functfoning of the fedeYal court 
system. The specific events of the simulatiorf are- a district court evidentiary hearing and a 
Supreme Court case. Through involvement |p the prescribed activities, it is hoped that students 
will gain an increased awareness of the judicial process. ^ * 

The roles should be assigned to .the students one week in advance pf the commencement of the 
simulation. Allow the sttsdents sufficient time to research their roles'^and at least one day of 
small-group disQussfons to allfeviate any, problems. - * 



Reference: See Freedom of Expression: Historical Aspect, page 43.* ^ 

' * . Excerpts of tha Suprenr\jB Court decision in TinkeryTlSes Moines are on page 91, but shoujd 
not be referred lo or distributed to the students until completion of the^^imulation activity, 



' It. 



'A 



♦ \ 



4r 



TINKEk V. DES MOINES SIMULATION 



Assignment I: pesignation of Roles * 

O^^or two lawyers for Tinker »^ 
One or two lawyers for School Roard 
)ohn F. Tinker 
Christopher Eckhardt 
Mary Beth Tinker : ^ 

Dennis Pointer 
Aai:ba,McBride 
Andrew Burgess 
Leonard Carr 
Leonard Tinker 
<i William Eckhardt 
Court-Officer 
Chief Justice Earl Warren 
Justice Hugo Black 
Justice William O. Douglas 
Justice John^iyi. Harlan * . 
Justice William Brennan V . ; 
Justicje Potter Stewart 
Justice Bryon White 

justice Abe Fortas • " ' ' . - ♦ 

Justice Thurgood Marshall ' * . 

The. teacher should assume the role of District Court Judge Stephenson and j-ender fhe -decision 258 F. 
Supp. 971 (1966). ' ' " • 

Assignment II: Conferences ^ . " ^" " 

The lavvyers, during the first two days, and the Justices, thereafter, have the most difficult roles.Jt wiH Be 
benellcial if the time can be allotted to review with each of these inciividuals their perception of the way in 
which they should portray their roles. * , " ]^ 

The students who will be witnesses should meet with their respective lawyers todiscus§ what information 
each will contribute at the hearing. (If ^ stttorney is aviifable, hS^touJd best be used on this day.) ' , ^ 

Assignment III: Evidentiary Hearmg - United States District Court for the , , ^ • • 

Southern District of Iowa, Central Division ^ 



Judge Stephepson presiding. *- % * 

The lawyers' instrtictions contair/all the;lrt^ormation necessary for the trial. 



: 1 



The teacher should allow the lawyers representing Tinker to present their witnesses first. The lai^ers for 
the school board rpayahen cross-examjne the Tinker witnesses. The attorneys for the school board may 
then call their witnesses. The Tinker lawyers may, of course, cross-examine any witnesses presented by the 
school ^oa(rd. ' ^ 

Assignment IV: Oral Argument Before'the Supreme Court ' ' \ 

Before the Supreme Court the lawyers may present no witnesses but must present a concise legal argnnnent 
based upon the facts of the case [although the offifclal ''facts" are determined by the trial court] , the 
available legal precedent, and the lawyer's knowledge of what might appeal to at least five justices. * 

The objective before the Supreme Court is to build a minimum winning coalition of five justices. >j 

During the oral^argument, either the Chief justice or any of the associate justices may, at any time, 
^ interrupt the lawyers for the purpose of clarification of any point being offered. 



\ 



Court Officer 



DISTRICT COURT 



Wrtness Chair 



Tinkers & Counsel 



Counsel for School Board 



WITNESSES 



ORAL ARGUMENT 



White ^ Brennan . Douglas WARREN Black Harlah Stewart 



•n 

o 



Counsel for Tinkers 



Counsel for School Board, 



CAMERA" SESSION 



WARREN 



Marshall ' 
Stewart^ 
Brennan 
Harlan 



^ .Douglas 
Fortas 
^ Black 

- '^^^xWTiTtr 
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Rolel: Uwyer(s)fo^i|ikm -7D^n Johnso ^ . 

- ThisTole may be shared by more than one participant. v , ' * 

"•Your pucpose is to c^vince the District C(j6rt judge that he'should grant kn injunction, under 42 U.S.C, § 
1^83, th?t will r^ejtfrain the authorities bf the Des Moines Independenrfommunity School bistrict from 
disciplining your clients. ^ * " 

Duriri^Jhe evidentiary hearing (similar to a trill qourt proceeding); you mUst not only cite the relevant law 
but also establish "the facts" of the case. / ^ ^ 

' * . / * ^ 

In citing the law, the following cases may be helpful: Git/ow v. New York, 268 U.S. 652, 69 t.Ed. 1138, 45 
S.Ct. 625 (1925) wherein it was determined by the Suprema Court that an indivicft^iv^right of free speech 
' is protected against state infringement by the^due jjrocess clause of the Fourteenth Amendment; a«jd West 
Virginia Stame^ Board of Edug^ion v. Barnette, "319 U.S. &24^ 8? L.Ed. 1628, 63 S.Ct. 1178 (1943); 
Strombergy^Peopie of State of California^ 283 U.S. 359, 75 L.Ed. 1117, 51 S.Ct. 532 (1931), wherein \t 
was established by the Supreme (Sou/t that the wearing o'f an arm band for the purpose of expressing 
certain views is a sytnbolic act and falls" within the proteotior> of the First Amendment's free speech clause. 

In particular, you are seeking an injunction under 42 U.S. C. § 19^3 (Civil Rights Act). 

Since tjje facti.of the case may , be as important as the law, yd^nruist use those Witnesses, and only those 
Who^ ar?» most likely to establish the facts yoii^VquW likeon the record. You, therefore, would want to call 
John, Mapy Beth, and possibly Leonard Tinker (father), and Chris Sckhardt. You might a^ consider Chris' 
father, William, and John's American fli'story teacher, ^on McBride (fictional character). 

' - " 

Jn calling the$e witnesses^ you need to stress ^e fact tiiat your clients acted out of deeply felt convictions 

and by, no means did they wish to display, contempt fot school authority or did th^y wish to cause a 

disturbance. ^ ' *\ . - f ^ - - " ' 

" . ' . . > * : 

During your period of cross-examination ofi the defendants ^itnessesi your purpose is to show that the 
school authorities siijgled out a paSrtfcular type of speech cphcermng a particujar topic (the Vietnam War) tO' 
prohibit. Your chj^f^cortcern \s iu> show thatihe regujation was unreasonable, or could not reasonably be- 
defended as being necessary to^the iunctionijig of the school system. * 

Other cases you may rely upon are B^iMe^. Byars, 5th Cir. 365 F.2d 744, July 21, 1966;_^and Biackweii 
V. Essaguena Coupty Board Cff^tdumion, 5IIT*Cir. 363 F.2d 749, July 21; 1966, wherein it was held that a 
^scliool regulation prohibiting the wearing of 'freedom buttons" was not reasonable. The Court stated that 
school pfficial5y'...cannot infringe on their students' right to free and unrestricted expr«sion as guaranteed 
^to them under* the First Amendment to* th# Constitution where the exercise of such rights in the school 
buildings and school rooms do not materially and subsfeintially irijerfere with the requireftienliDf apgf^opri- 
ate discipline in the operation of the school." Burnside u. Byars, 363 f .2d. 749. ^-^ ^ ' 

Role T Attorney ($) for School District - Allan A. Herrick and Phillip C.lovien 



Your purpose is lo convince .th^ District Court judge that he should dent the plair!Sf*s request for an 
injunction. ^ ' 4 ' * . 



At the evidentiary hearing (similar to. a trial court proceeding), you must not only^cite the relevant law but 
also establish "the facts" of the case. 

^ « • 

In citing the law, the following cases may be helpful: Dennis v. United States; 341 U.S. 494, 95 L.Ed. 1 1 37, 
71 S.Ct.857 (^95^)]f^eQrw. State of Minnesota, 283 U.S.697,75 L.Ed. 1357,51 S.Ct.'625 (^93^)fPocket 
Books, Inc. V. Walsh, 204 F. Supp. 297 (D. Conn. 1962), wherein it'was established that the protections of' 
the free speech clause are not absolute; and United States, v,^ Dennis, 183 F.5d 201, 21*2 (2d dr. 1950), 
wherein it was asserted that "In each case (courts) must ask whether the gravity of the 'evil,* discounted by ' 
its improbability, justifies such invasion of free speech as is necessary to avoid the danger."^ 

Since "the facts" of the case may be as important as Ihe laws cited, you must make every effort to insure 
that the record* displays those facts which you wish to have ontl^c/ecord. In j[ight of this, you would want 
to call Dennis Pointer (Mary Beth's math teacher), Andrew Burgess (the high school principal), Leonard 
Carjr (the schopf board president), and perhaps others. . 

Your pcime concern on examination of yQur witnesses is to display the fact tha,t "there was reason to 
expect that the protest would result in a disturbance of the scholarly, disciplined atmosphere within the 
classroom and halls of y^ur schools. - - ' 

On cross-examination of the plaintiffs, your purpose is only to ascertain if they were aware of the regula- 
tion. ' >^ ■ ^ y 

Role 3: John F. Tinker , - * . ' . — 



You, your parents, and your friends htve been against the American involvement in the Vietnam War fron> 
the Bfeginning. You feel that this is no justification for American participation in a foreign "civil war*."^ 

\ • "** S I r 

You have participated In anti-war^rotests in the pSSst andr, along with your parents and friends, you decided 
to wear a black armband to school to display y<5ur support fomhe continuation of the Christmas truce and 
j^ur grief for those who have died in Vietnam. • . ' * , 

Mary Beth and Chris wore their armbands on Monday, but you were a little hesitant. However, after Mary 
Beth and Chri^ were suspended, you decided ta Wear your armband on Tuesday. You/elt «elf-cdnscious 
because of the stares your armband drew, hut-yt5u felt determined thfat it was your right to express your 
viev^ in this way. After third period, you were called to the principals office.' Upon yoyc refusal to take off 
the armband, you were suspended. 

Roic4: Christopttlr Eckhardt/ ■ - 4 . . 

A"plaintiff^agefifteen,wHQittended Roosevelt * ^ . ' 

* You wore armband on Monday, the first day of the demonstrations. You are, perhaps, more than the 

Tinkers, vcJcal about your opposition to the war. (See role sheet for No. 3, John F. Tinker.) ■ , 

y 

Role 'S: Mary Beth Tinker 

' plaintiff, .age thirteen, who attended" Warrep Harding Junior Higffscllool. (See/ole sh^t for No. 3ff\o\\n 
. F.Jinker;and No.4, Chris Eckhardt.) ' " ' 
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Role 6: Leonard Tinjcer . * • 

>.> 

You are the father of John and Mary Beth Tinker -and completely support their feelings in regard to the 
Vietnam War. (Se^ role sheet No. 3, John F. Tinker; and No. 5, Mary Beth Tinker.) For further reference, 
see Justice Black's dissent. ' - / 

Role 7: William Eckhardt * * ' . - . 

You are the father of Chris Eckhardt and completely support his feelings m regard to the Vietnam War. 

' You and your wife gave Chris the idea to wear the black armband. After the school authorities declared the 
wearing of armbands illegal^ you were the first to see the possibilities for a test case on "free speeich*' 
grounds. (See also the role sheet for No. 3, John F. Tinker; and No. 4, Chris Eckhardt.) 

Role 8: Dennis Pointer ^ * . ' " . 

• • • * . ' 

You are Mary Beth Tinker's math teacher. Mary Beth entered your room on the Monday of the demonstra-, 
tion wearing ber armband * Jhe armb'and caused a discussion of the war; it lasted all period»and completely 
disrupted your class. -^^^ -^^^ , - 

Role 9: Aaron Mk:Bride ' / ' 

You are John Tmker's history teacher. The wearing of thevamjbands caused no disruption in your class, and 
you believe th^this form of symbolic protest is akin to "pure speech" and as such is protected by thelFrrst 
Amendment. . j ^ 

J.ohn is one of yoiy best and most hard-working students; you believe the school board should never have 
pfdhibite'cf the armbands. \ - ' 

Role 10: Andrew Burgess ^ . 

You'are the principal of North High School. You heard about the upcoming armband demonstration and 
called an administration meeting to head off the problem. The administrators, fearing a disruption pf the 
school program, decided to ban the wearing of armbands. ^ ^ ' 

« - . * 

Role 11: Leonard Can-' ^ - " ' 

\ ^ . . , ^ . - 

You are the president of the Des Moines school board. You support tt^cdecision of the jjhool administra- 
tors because the community is deeply divided or\the war^and yoy fear any disturbance wlfl lead to a major 
conflict. • , 

Role 124- Hugo'Black ' ' * 

J.U5tlce Black is a "New Deal" Democrat and is sometimes, termed^a populist. * 

Black was very much a part of the constitutionat revolution of the Warren Court, but to brand Black as a 
' liberal and associate h}hn Nvith Justices Douglas or Brennan would be" to oversimplify the case and lead to 
error in interpretation. « * ' , \ ' ^ . 
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iustice Black fought duFjng his entire judicial career for **incorporatiorx;* (rnaking the Bill of Rights appli- 
cable to the states through the "due process" clause of the Fourteenth Amendment). This struggle often led 
to his agreement withlhe liberals. For example, in the censorship ca'ses, Douglas and Black took the same ^ 
absolutist positio^hat the First Amendment allows no censorship atalk, , ' . , 

The Justice from Alabama departs from the positions usually taken by the liberal bloc wften questions of 
quality ar^ reviewed by the Court. The equality^ category* of cases con^monly includes poverty law,' 
indigents, and protest demonstrations. 



J^ole 13: Byron White 



A l2^,wyer who was better knownMr] his Gpllegeyears as-a football player, **Whizzer" White was elected to 
the National Football Hall of .Fame. ^ " . ^ - 

justice White graduated from the University of Colorado," attended Oxford briefly as a Rhodes scholar, and 
then attended \^fel^w Sfchbol. • • \ 

* "Whfezer" pracTticed law in Denver until he vi^s appointed by President Kenne(3y to serve under Attorney 
-Geneml Ro^bert Kennedy in the justice Department. , - * 

White was a "New Frontier" Democrat and Presidept Kennedy nominated him to th^ seat left vacant by the 
" retir-ement of justice Charles A. Whittaker. The expectation that White would consistently vote with the 
a liberarblock proved to be in error. ' — — - 

White has been termed a moderate, since his actions as a Suprem^e Court justice have placed him clearly m 
the middle.of the controversy between the liberals ^nd conservatives on the Court. • , » • 

Role 14: John Marshall Harlan ^ ... 

Born in Chicago in 1899, Harlan waSothe grandson and namesake of a Supreme Court justice. He' graduated 
from. Princeton in 1920, Oxford in 1923, and N^w York Law School in'1924. wayadmitted to the bar 
in 1925, practiced law in New York City, and waf^^ppointed to the Supreme Court by President Els^t* 
hower in 1954./ * • - ' * . * 

■ Although his dissents from the decisions.of the activist Warren Court won Wm a reputations^ a conserva- ^ 
tivej j^e may more^accuratety be described as'a fJtTn believer in th^^trictly judicial nature of the Court's - 
function. He considered it his duty to deq^'de each case according to the l?w, as the law had Seen determinedf « 



Role }5) Chief Justice€:arl Warren 




practically ^ whole new coost'iti ^ , - . - » 

law enforcement from" investigation through' arrest arid trial, and applied the c6de rigorously to state and 
local activities Torrherly/outsi^p of federal staodj^rds. It greatly Restricted .governmental, authority to 
penalize the indiyidual*&ecause of his beliefs or associations. t 
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Warren .favored most of the major changes ia constitutional 'doctrine undertaken by the Court. As a 
statesman, Warren had a sense of history, an understanding of people and firmness of character. He was 
open, optimistic, and idealistic without jdeology. He saw good in other human beings and he was decisive. 

Earl Warren achieved his great^fame as Chief J ustice of the Supreme Court but Warren began his career as 
a California politician. Prior to his appointment by President Eisenhower to the Court, Warren served as • 
Governor of California. " 

After he retired from the Supreme Court, ^^en revealed, in a televised interview, that he was still a 
' politician at heart when he responded that he felt his most significant decision was Baker v. Carr because it 
removed the greatest single impediment to the democratic election of representatives of the people. 

Role li^: Thurgood Marshall ^ . . ' 

! ' * * « 

Justice Marsnall is part of the "activist" and "liberal" section of the Court. He will tend to favor individuals 

against the state or weak against strong. Marshall spent twenty-five years developing his judicial philosophy 

while serving as a civil rights lawyer. 

Marshajl^^was intimately associated with the modern civil rights moyement. yis great-grandfather was a 

Maryland slave^and IfrthTyear Marshall was born, two N egroes had^been lynched near his home. He hjd„ ' , 

been brought up by his parents (his mother taught in aq all-black school and his father was a chief steward 
at a country club) to be very independent in thought. ' _ 

Thurgood 'Marshall was admitted to the Maryjdnd -Bar in f933, and Ws association with the N.A.A.C.P. , 
' began in 1935. Fr^ that point on, Marshall, as chief counsel, worked for^ the jJrinciples of the N.A.A.C.P. 
-^to advance the interests ^f black citizens, to secure suffrage, to increase educational and employment 
opportunities, and to achieve equality^under the law. ' ' ^ 

RoIelT: AbeFortas . / . ' 

'Justice Fortas nad a broad le|al knowledge, sound judgment, and a liberal philosc^y. It is not uncommon 
for Supreme Court justices to change thexharatter of their legal opinions after their appointment to the 
bench. FoRtas' performance, however, has been entirely consistent with the' re{)utation h^ad established as ' ' ^ 
a private liwyer. He not only champiorftd the civil rights of the small and often obscure individual but also ^ 
defended corporate giants such as the Coca Cola Company. He aroused national interest When. he defended 
a number of individuals termed "Security'Risks." ' - ' / 



Jlolc 18: Porter Stewart • ^ ' 

Justice Stewart was^i^ointpd to the Sixth Qircuit Court of^Appeals by President Eisenhower in 1954 and 

tcf the Supreme Court in 195g! " ^ 

. . ... ^ ^ >^ ^ . . 

After ^Ifwart took his seat on the Supreme Court he frequently cast the swing vote on a court evenly 
divkf^cKbetween a liberal aq^ a conservative faction. The conservative group inrl958 consisted of'^just?ces . 
Frankfurter, Glark, Harlan, and V^ittaker. Th^ liberal group consisted of Chief Justice Warren*<ind Justices , , 

Black, DouglaS) and Brennan. . ' • ' 

. . ' ' T 

' ' . ' ^ . - : ■ ' ■■■'\ 
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The basit difference between these groups related primarily to the*Justices' differing views as to the 
appropriate use of the Court's powef to hold unconstitutional the actions of other 5fanches of government. 
' The "liberals" saw i\xt Court as a guardian of individual liberties protected by the Bill qf Rights. They 
tended to interpret the Bill of Ri^ts in^broad fashion. 

.The conservatives adopted a narrow view of the Bill of Rights and in a situation wherein a cilice was 
necessary between individual liberty and the power of the state, the conservatives supported the power of 
the state. ^ ^ • . 

In the majority of the cases in which the Court has divided along liberal/conservative IJjjg, and this includes 
only about half of the "Civil Liberties" cases decided during Stewart's tenure, he has clearly sided with 
those justices commonly identified^s conservatives. 

From 1958 to 1961 Justice Stevwiff n\^s the "swing man" on the Court: the justices divided 54 along 
liberal conservative, lines in ferty-two cases involving issues of individual liberties - yet, Stewart joined the 
liberals m only nine(^es,-^ch as Deutch \: United States (1961); Russell v. United States {\962); Shelton 
Tucl^er {^960). . . y ' . ^ 

Deutch and /?w5se//^lK vWth^itations against witnesses who had refused to answer questions posed by a 
House Co^mmittef.^S^fo/? dealt >yith requirements that teaphers list every organization of which they were 
members, as tk-condition of employment. 

The significance of St^vwtrt's vote was diminished somewhitrin 1962 with Frankfurter's resignation and the ^ 
appointment of J ustice Arthor j . Goldberg gave the liberals a f^ y solid m^ority . . ' ^ 

Role 19: wll^ J. BrennW " C * ' 

William J. Bfennan, jr. was boriCon April 25, 1906 in Nevrark, New Jersey. Brennan graduated from the 
• University of Pennsylvania and Hazard Law School. • • ' * 

Probzibiy the'most important force in the jujdge's early life; Was his ftither. Justice Brennan 's father worked 
for -the establislfmei|t o{ labor ^unions in the <?ity of Trenton, When the opportunity arose, the elder 
Brennan 'ran for a council seat on the labor ticket. This involvement with the labor movement had the 
effect p^f interesting the young lawyer jn Ud30f»law, an^nterest which would greatly affedHiis career. 

The future justice gained a ''partnership in ,a Newark law firm because Of his expertise inlabor law. During 
thi^ partnership, Brennan became involved in a movement that sought thg restructuririg;pf the court system 
^-'fir'New Jersey. He felt that^e court system would be improvedJfit was consolidated-, aft idea based on his 
' belief thM courts existed to serve the people and to protect t|^ir rights. After a^ considerable battle, th^ 
court system,wa> changed to one of general jurisdiction. His appointment to the New Jersey Superjor Court- 
in 1 S|^91Via/ have+ijen a result of his work in the reform movement: 

Although he was c^nsfdered a liberal judge whiie fje served on the court, this opinion was perhaps based less 
on any of his decisioris than on his personal beliefs in the obligations of the citizen. These values forced 
_ Brennan to speaijc out against Senator McCarthy at the peak of the Senator's power. ^ 

Having ^ined national recognition while he sat qrf the Supreme Couri of New Jersey, Brennan was 
' appointed by Eisenhower to the Supreme Court in 1957. ^ ^ 
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The two most important decisions of Justice Brennan are Baker v. Carr, and Katzenbgch v. Morgan. The 
former mandated ^the use of the famous "pne man — one vote" principle in the apportionment of con- 
gressional districts by state legislatures anti the latter decision well displays the commitment of the Justice 
to individual liberty. - ' , 

A speech of thejustice best expresses his feelings in regard to the role of the^court: **The constant for 
Americans, for our ancestors, for ourselves, and we hope for futtWfe generations is our commitment to the 
constitutional ideal of liberty protected by the law...Jt will remain the business of judges to protect the 
fundamental constitutiorfal rights which will be threatened in ways not possibly envisaged by the 
Framers....the role of the Supreme Court will be the saine....as the guardians of (constitutional) rights." 

Role 20: William O. Douglas ' \ . 

William O. Douglas is the^foren^ost cons«i(;vationalist, naturalist, and traveler in the history of the Supceme 
Court. He has written m6re books, mainly on conservation and travel, than any figure, judicial or otherwise, 
on the American scene. Douglas is the only individual justice whose picture is likely to appear, as it ha^in 
Field and Stream magazine singing, "The Song of Sergeant Parker." Commonly referrecf to as **Bilj,"he is 
an experienced fisherman, traveler,'and camper, - » - . # 

J?9H£'^ j}^_5?L^^A.9n the Court longer than.any„jljstrce in the Court's Jiistoryt^HiLwai appointed to the- 



Supreme Court by F.D.R. in 1939, when he was forty-one. Since his appointment, he has been the 
foremoSt exponent of individual liberty and, particuTSlV* of freedom of speech. 

"Biir'^^Jas born olSoctober 16, 1898, at Maine, Minnesota. His father ^as a home missionary for the 
* Presbyterian Church. As a'small child, Douglas had infantile paralysis.^The' doctors' told hirp that he would 
lose the use of both his legs. But he never learned how to^be a loser. He hiked the mountains every cjiy to 
rebuild his limbs. ' . • * • 

As he^watf growjng up, he rode freight cars with hobos, shared meals with them, and slept outdoors with 
them. He has told^pf his enjoyable experiences in many of his speeches. 

William O. Douglas is probably best 'known for hisadvocacy of freedom of speech- A good example of this 
may be found in the^Denhis v. Uriited S^tes case. A group of men were accused of advocating forcibk 
overthrow of the government by organizing a group which in turn would advocate such overthrov/: More 
precisely, the charge was not that the defendants themselves had advocate!! or organized such action, ^ut 
that they had conspired and organized to' teach others to do so by teaching from books written by*Marj(, 
Lenin, Stalin, and others, who in turn were asserted'to have advocated forcible overthrow of the* govern* 
meqt. The statute, as construed and applied to support the conviction of these defendants, was upheld by 
the rjiajority of the Court. Justice Douglas dissented. He said he wou}d4iaveno difficulty if tiie defendants 
had been teatihing people to cDmmit sabotage ot: assassinate the President or ^lant bombs. But he found no 
evidence that sudh a thing occurred. Douglas did thS to preserve the right of fr^e speech as an American 
^ value. ^ . ^ • < V 

. -t . . ^. ■ . . ^ 

Douglasrivtotaljy capable^of doing his judicial work by himself and he uses law clerj<s probably less than 
any other Justice* Because of his extraordinary brilliance, he is the fastest worker^ of any Justice of this 
. century, except^ perhaps Justice Holmes. The range of his ^rk is v^st, running not merely to great 
Constitutional questions, but also to maffters of taxation and of business reorganization \q bankruptcy, all of 
which are difficult questions of'law. ^ / - . 



Douglas can often make his point with just one sentence. An example of this power are his wbrds in a case 
in which a doctor was excluded from the practice of his profession in New York: *'When a doctor canno 
save lives in America because he is oppo&d to Franco in Spain, it is time to call a halt and look critically at 
the neurosis. that has possessed us." \ 



/ 

Suggested Readings: 



The Nature of the Judicial Process. Benjamin N. Cardozo, I^.L.t). Yaje University Press, 1921 » 



An introducttbn to Supreme c6urt\)ecision Malting, Harold J. Spaeth. Chandler Publishing Company, 
1972. 



The Warrep Court, Archibald Cox. Harvard University Press, 1968. 

Equai Justice Under Law, The Foundation of the Fed^ral^ Bar Association, 1965. 
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^ ' SUPREME COURT DECISION IN r/yV/C£/?V.D£S MO/yV£S 




' In Tinker v, Des Moines, 393 'U.S. 5^ (1969), symbbjic expression was characterized as primary 
First Amendment" right'^akin to *pure speech/ " The Court noted that "it can hardly be argu^hat eijffer 
.>5 studenfe or teachers shed their constitutional rights to fregdom of speech or expres^ipn at the s^iool house ' 

A majority V the Court tx)ncluded that, since the ban was based on the message communicated by the 
irmbands, and since there was no'evidence that wearing the armban'ds ha'd disrupted school activities, the 
'ban was equivalent to forbidding verbal expression, of the students' views during school hours. 

In protecting the First Aqiendment right$ of public school students, the Court ruled that speech during 
school- hour^ may be controHeaif^ool authorities reasonably forecast-disruptFon or materjal inteif erence 

' with school activities. The opinion, howevfen noted Ufaf the particular armbands were prohibited because of 
the message they conveyed, and school authorities f\l± not prohibited the wearing of all symbols of 

' political or controversial significance. , ' * 

Thus, to prohibit the expression of one particular opinion without evidfnce that it is necessary to avoid 
material anj^ substantial interference with school work^or discipline is lyiconstitutional; 

/^Excerpts from the majority opinion (written by justice Fortas):- 

'The schooi officiais banned and sought to punish petitioner for a siient, passive, expression. of ' ^ 
y optniooj unaccdriipanied by any*dJsprder or disturbance on the part of petitioners. There is here no 
'evidence whatever of petitioners' interference, actuaj or nascent, with the schooi 's worTror of coiii- 
sion with the rights of other^tudehts^to he secure and to be iet aione. Aecatdingiy, this case dges not. 
concern speech or action that intrudes upoa the work of the schooi or the rights of dtherstudents/'^ 

"Oniy a few qfthe 18,000 stu'Sen^ in the schooi system wore the biaCk- armbands. On/:/ ff^^ 
' students were suspended for wearing them. There is no indication that the woHi of the school oragy 
ciass was' disrupted. Outside the ciassroojns, a few students made hostiie remarks to the chiidren^ ^ 
wearing armbands, but there were no threats or acts ofvioience on sChooi premises. " > ^ 

I ^ "in our system, undifferentiated fear or apprehension hf dfsiurbance (the District CourtYbasis 
for .sustai'ning*the schooi authorities' actionfstis not enough to overcomcothe right to freedom, of 
expression. Any departure from'absoiute regimentation may cause troubiet Any varJSiion froi^ the 
majority's opinion may inspire fear. Arjy words spoken, in ciass, in the iunkhroQtn or on the cdmpus, , 
that deviatesVFSm the views of anotherpers^, may stqrt an argument or cXse a distiirbance. But our 

Constitution says we must take this risk. ... . * ^ ■ 

^ > * ' . * . , 

^'it is aiso reievant that the schooi authorities did not purport to prohibit the wearing of ali 
symbois of poiiticdi or c<xnt6^versiai significance. The record shows that students in some of the 
khoois wore butU)ns relating to^nationai poiiticai campaigns, and some even worefhe iron Cross, ^ 
t[Qditionaify a symbol of nazism. Jhe 'order prohibiting the wearing of armbands did not extend to^ 
these, instead, a particuiar sy^boi - biack armband^ worn to e)(hibit opposition to this Nation's ^ 
^^invoivement in, Vietnam - was singied' out for prohibition. Ciearty^ the prohibition of/f(pression of • 

one particuJar opinion, at ieast without evidence that it is necessary to avoid material and substmtTai 
' interference with ^hooi work or disclpilae, is not constitutionally permissible. " 



. DEDICATION . • 

: • / • ' . . 

' This guide is dedicated to three groups that have had a tremendous mfluence on the success of the Institute 
for Political and Legal Education: ^ I 

To the Board of Directors, which has served unselfishly and with much dedication and comprise some of 
the finest persons with whom I have become associated in a professional relationship. ^ 

To the Teacf\er-Cpordinators of the InftUute for'Political and Legal Education program, who have dedi- 
^^at^d themselves to excellence iri^programming. They, togetiier with the Institute students, are responsible 
for the fine reputatiort of the project. >. . • * , \ 

And, to the Educational Improvement Center of Sooth Jersey for their professional assistance and 
guidance. ^ 0- . ^ 

This manual is also dedicated to three important individuals, Ronald Maniglia, Dotti Donovan, and Helen 
^ Klubal, and a special tribute is extendcjCT to Judy,'Tova, and Chava. 




Barry E. Lefkowitz 
, Director 
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**lf a regulation were adopted by school officials forbidding discussion of the Vietnam conflict, 
or the, expression by any student of opposition to it anywhere on school property except as part of a 
prescribed classrqom exehise, it would be obvious that the regulation, would violate the con- 
^s/ittional rights of students, at least if it coulcf not be justified by a showing that the students' 
activities would materially and substantially disrupt the wofk and discipline of the school, " 

"In the circumstances of \he\ preset) t case, the prohibition of the silent, passive 'witness of the 
^armbands, ' as one of the children called it, is no less offensive to the constitution 's guaranties, " • 

Excerpt from a dissenting opinion (Justice Black): f ^ . 

"While the absence of obscene or boisterous^and loud disorder perhaps justifies the Court's 
statement that the few arfriband students did not actually 'disrupt' the classwork, I think the record 
Qverwhelmingly shows that the armbands did exactly what thq elected school officials and principals 
foresaw Jt would, that is, tooti the students' minds off their classwork and diverted them to thoughts 
about the highly emotional subject of the Vietnam Wat, ' ' ^ v 

- ^ . . • ' 

' "Even if the record w^ silent as to protests against* the Vietnam War distracting students from 
their assigned glasswork, jnembers of this Court lik^ alf other dozens, know,^ Y/ithOut being told, that 
, the disputes over the wisdom t)f the Vietnam War hayq disrupted and divided this country as 
other issues ever have. 6f course sfudents, like other people, cannot concentrate on lesser i^ues when 
black armbands are being ostentatiously displayed in their presence tp call attention to tfie'wounded 
and dead of the war, some of thLU)unded and dead being theiY friends and neighbors: It was, of 
course, to distract the attention dfotb^ar students that some students insisted up to the very point of 
their owrl suspension from xM^that they were determined^ to sit in school with their symbolic 



armbands. 
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. APPENDIX A 

L 

SELECTED SECTIONS OF THE UNITED STATES CONSTITUTION 

Ai\f itLE I 
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SECTfON 9.L The privilege of the Writ of Habeas Corpus shall not, be suspended, unless when in 
Cases of Rebellion or Invasion the public SafetV may require it, " 

No Bill of Attainder or ex post facto Law shall be passed. „ ' 

ARTICLE III 

SECT/ON 7. The jacjicial Power of the United States, shall t>e vested in one' supreme. Co.u^, and in 
such inferior Courts as the Congress may from time to time Ordain and establish. The judges, both of 
the supreme and inferior Courts, $hall hold their Offices durihg good Behavior, and shall, at stated 
Tirn^s, receive for their Service^ a Compensation, which shall not be 4iminished during their Con- 
'nu^ince'in Office, ... J - ' 

AMENDMENT I 

• '* * 

Congress shall make no law respecting an establishment or religion, or prohibiting the free exercise 
thereof; oriibridging the freedom* of speech, or of the press; or the right of the people peaceably to ' 
assemble, and to petition the government for a redress of grievances. / ' 

• ' . Amendment IV _ Y 

The right of the people to be secure in their persons, houses, papers, and effects, againsi-Wr^LSopab 
searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause; 
supportedMjy Oath or affirmation, and parti^i|?rly describing the. place to, be searched, and the 
persons or things to be seized. ^ " ' ' • ' . ^ 

AMEi^OMENT V , ^ V ^ 

No pefscfn ^hall be held to answer fefl capital, or otherwise infamous crime, unless on a presentment ' 
or indictpnent of a Grand Jury, excepf in cases arising in the land or naval forces, or injhe Militia, 
when in^ctual service inttime of War or public danger; /»or shall any person be subject for the same 
^ offence to be twice put in jeopardy of life or limb; nor shall be compelled In aiiy criminal case to be a 
witness against himself, nor be deprived of life, liberty, or property, without due process of law; nor 
shall private property be taken for public use, without just compensation. ♦ 

» ^ AMENDMENT VI 

• *• » 

^. * '* 

In all criminal prosecutlcJns, the accused shall enjoy the right ^to a speedy and public trial, by.an 
impartial jury of thp^ State and district wherein the crime shall have.been committed, whi(;h district 
shall have -been previously asgfrtained by law, and\o be informed of the nature and cause of^the 
accusation; to be confronted with the witnesses against him; to have compulsory process for obtain- 
' fng witnesses in his favor, and to have the^Assistance of Counsel for his^defense. 
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" . AMENDMENT VIII 

• ^ ^ 

Excessive b?iil shall ncft be required, nor^ excessive fines imposed, nor cruel and unusual punishments 
inflicted. 

* ' . 

AMENDMENT XIV 
. * ' (Ratified )uly.9, 1868) 

• ' * . : » . 

SECTION h All persons born or^alkjralired in the United States, and sufiject to the jurisdiction, 
thereof, are citizens^ of the United Statls and of the State wherein they reside, ^o State shall make or 
enforce any law which shall abridge thfe4Kmieges_6r-immunities of citizens of the United States; nor 
shall any State deprive any person of Ijfe, liberty, or property, without due process of law; nor deny 
to any p^erson within its jurisdiction' the equal protection of the laws. ... 

; • 
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•Appendix b'^ 
cardoza reading 
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"History, Tradition and Sociology' 



The -method of philosophy comes in competition ...with other tendencies which find their, 
outlet in other methods.:One of these is the historical method, or the method of 'evolution. The 

tendency of a principle tJ jdparid itself to the limit of its logic ma/ be counteracted by. the tendency' 
to confme itself within thftlimits of its history! I do not mean that even then the two methods are 
always in opposition. >3^assification vy^ich tr^ts then) as distinct is, *doubtIes$> subject to the 
reproach that itMnvolves a certain overlapping of the lines^and principles of division. Very^often, thfe* 
effect of history is to make thi^ath of logip clear. Growth may be logical wh^jther it kshaped by the 
principle of consistency with the past or by that of consistency-with some pre^tablisned norm, some 
general Conception, some "indwell^g, and creative principle.". The directive forc^^t the precedent . 
may be found "either in the events that made \t what it is, or in some principle whfch enables us to say 
of^ it that it is what it ought 'to 'be. Development may involve either an investigation of origins or an 
effort of pure reason. Both methods hive their logic, for the moment, however, it will be convenient 
to identify the*methpd of history with the one, and to confme the method of logicor philosophy to 
the other. Sorrfe conceptions qf the, l^w owe their existing form almost exclusively history. They 
are not to be' understood except as historical^ growths. !n the development of such principles^ history 
is l.ikely fo 'predominate over [ogic or pure reason. Other conceptions, though they have, of course, a 
history, have taken form and shape Xojl larger extent urtder the influence of reason or of comparative 
Jtrrisprudence. They are part of "the Jus gentium, in the. development of such principles logic is likely 
to predominate ovef history. An illustration is the conception of juristic or corporate personality with 
the long train af consequences which that conception has engendferecl. Sometimes the subject matter- 
will Tend itself as naturally to phe jnethod as to another. In such circumstances, considerations of 

'custom :Qr utility will often be present to regulate the. choice. A residuum will be left where the . 
Piersonality of th^ judge, his taste, his training or his bend of mind^ may prove <he conti-ollihg factor. I 
do not mean that the directive forceof history, even where its claims are most ^sertive, confmes the 
law of the, future to uninspired repetition of the law of the present and the past. I mean simply that 
history, in 1llurT\Wting the past, illuminates the present, and ih illuminating the presient, illuminates 
the future; •.'If ai one tinie it seemed likely," says Maitland- "that the historical spirit (the spirit which 
strove to understand the 9>assicial jurisprudence of Rome and the Twelve Tables, and the Lex Salica, 
'and law of all ages and climes) was fetalistic^and inimical to reform, that time already lies in the 
past.... Nowadays we may' see the office historical research as that.of explaining, and therefore 
lightening, the pressure'tl^at the past must exercise upon the present and the present upon the future. 
Today we study the day be/ore yesterday, in order that yesterday *ay not paralyze today, and today 
may nb^ paraly^ze tomon'ow." . ' - 

' ^ ' ' . ' ' .. ' : < 

Let me speak first of those fields where there'can be no, progress without hist^rv- 1 thjnk the law of 

. Wl property supplies the readiest e)^mple. No- lawgiver me'd|utjng a code of laws conceived the ^ 
* system of feudal tenures. History built up the system and thclaW that went with it. Never by a 



^BenWiin N. Cardoza. The Nature of the Judicial Process (New Haven. Coniiect^t: Vale Untvenity Pre«, 1949). 
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prcxtess of Jogical deduction from the idea of abstract ownership could we distingOish the incidents of ^ 
an esUte \n fee simple from those of an estate for life, or those of an estate for life fron? those of an , 
estate for yea^s. Upon these points, "a page of history is worth a volume of logic." So it if wherever 
we turn in the forest of the law of land. Restraints upon alienation, the sus^|hsion*li^ absolute 
ownership, contingent remainders,* executory devises, private trusts and trusts for charities, all these 
hea'ds of the law are intelligible only in the light of history, and get from history thevimpetus which 
must shape their subsequent development. I do not mear> that even in this field the method gf ^ 
philosophy pja^s no part at all. Some of the conceptiQns of the laod law, once fixed, are pushed to 
their logical conclusions with inexorable severity. The point'is rather that the conceptions themselves 
have comfe icf gs from without -and not from within, that^they embody the thought,Hnot so much of 
the present a$»of tfie past, that separated frorti the past their form and meaning are unintelligible and 
.arbitrary, and hence that their development,^ in order to be truly logical, %iust' be mindful of thetr 
origins. In a measure that is Uue of most of the conceptions of ouV law. J\fletaphysical principles have 
seldom been thefr liVe. If I emphasize the law of real estate, it is mecf ly as a conspicifouE example. 
Other illustrations,, even though less conspicuous, abound. "The forms^of action we have buried," 
sa/s Maitland) "but they "still rule us from their ^Ves.'" Holmes has tbe same thought: "If we 
consider the law of contract," he says, "we find it'full of history. The distinc^ons between debt, 
convenant and assumpsit are merely historical. The classificatidn of certain obligations tqpay^ money ,^ 
ihiposed by the law irrespective of any bargain as quasi^ontracts, is merely historical. The^^o^ine of 
consideration is merely historical. The effect given to a seal is to be explained by histbry alone:^^e 
powers and functions of an executor, the distinctions between larceny and embez2lement, the rule 
of venue and the jurisdiction over foreign trespass, these are a few haphazard illustrations of growths 
which history has fostered; and which history must tend to shape. There are times when the subject 
matter lends itself almost Indifferently to the application of one niethpd or another, and' the predilec- 
tion or training of the judge determines the, choice of paths. The ^ubject has been penetratingly 
discussed by Pound. I borrow one of illustrations. Is a gift of i^ibv^les inter wVos' effective 
without'dellvefv? The controversy raged for marty years before it^was set at rest. Some judges relied 
on the analogy of th.e Roman Law. Others upon the history of fofti^o^cohveyance ingur law. With 
sorrje, it was the analysis of fundamental conceptions, followed ^y the ejjtension of the results of 
vanalysis to logical conclusions. The declared Will to give and to accept was to have that effect and no 
more which was^consistent with some pre-established definition of a 1^1 transaction, an act in the 
law. With others, the central thought was not consistency with a conception,' the consideraijon /of 
what logically' ought to be done, but rather cdnsi^ency with history; the consideration of wlji|t'had 
been done. I think the opiniodfs ifj Lum/ey v. Gye, 2 El. & BU216, Nvhich establishec^a iight d( 
action against A. for malfcious interference wilh a contract between B, and C, exhibit the same 
divergent straios, the same variance in imphasis.* Often, the' two methods supplement each other. 
Which method will predominate in any case may depend at time^ upon intuitionspf convenience or 
^ fitness too subtle to be formulated, too impon'derable to be valued, too volatile to bQ localized or 
even fully apprehended. Sometimes the pfevailing tendentiis exhibited in the curfer?^ writings of; 
philosophical jurists may sway the balance. There are vogues and* fashions in jurisprudence as in 
literature and art and dress. ^But of this there Vi^l be more fo say when we deal With the forces th^t 
'work sub<S)nscioHslyin the shaping of the law. ^ 
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If history and Vbilpsophy do not serve to fix the direction of a principle, custom may step in. When 
we speak of custorn\ we may mean rpore things than one. "Consuetudo," says Q>ke, "is one of the 
maine triangles of the lawes of England; these lawes being divided into common .jaw, statute law and 
customs." Here common law and.Custom are tijought of as distinct. No so, however, Blaqkstone: 
'This unwritten or Common Law 'fs properlV distinguishable into three kinds: (1) General customs, 
which are the universal rule pf.the whole l^ingdom, and Wm the Common Law, in its stricter and 
\ more usual signlfipation. (2) Particular customs which fpr.the most part affect only the inhabitants of 
particular districts, (3) Certain particular laws, which By custom are adopted and used by some 
particular courts of pretty generaland extensive jurisdiction." ' ° ' ^ ' 
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APPENDIX X 



A general View of The Criminal Justice System 

This chart* seeks, to present a simple yet cqmprehensive view % 
of the movement of cases through thp criminal jOstiCe system. 
Procedures in indivjdual jurisdictions may vary- from the| ' ' 
pattern^shown here. The differing weights Qf line indicate • . 

the relative^volumes &f cases^ disposed of at various points ' ' , * ^ ' • \ 
in the system, but this is only saggeslivfe since no nationwide ' * 

data of this sort exists. ^ ' 

4 



Police 



Prosecution 



Cou/ts 




M4y c0nt|nue unttt tr>a>. 

Admmistrativt record of arrest. First step'% 
wfnch temporary release on bail rr^y t>« 
evetiabJe. ^ 



% Before rnagistrete*. cdqtmisstoner, o/^ju'stiC^ ol,, 
peace. Fornyi' notice of charge, edvtce ot 
nohti. B«jl saL Summtrjr trials (or p«& ' 
ollenses u$ye»y c'boducte'd here without T 
Wrthtfr proceUinO' * 



, S Charge filed by prosecutor on basis of 

info^nrtatiort submitted by ootice or citizens 
« Alternative to^o^and lury indictment, often • 
used m f^^iesf almost elwayt in 
misdemeanors. * 

% f^evtews wHether Government evidence *< 
«uff;ctent to itisti'fy trial: Some States havtW 



• f 



4 ^ 



Preliminary testing of evidence agamst 

defendant. Charge miy be reduced. No ^ . , . 

Mparate preliminary Rearing for misdemeanors ^x%!C\<i tury system, otf^ers seldom use ft. 
\ s^e systems. 
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APPENDIX C (Continufd) 



7 App«afan«« for^lt a. d«(tnd«nt •<tcH triaf by. • Ch«lttno* on constitut|on«l grounds to l«o«my tt Probation officar doOtfM tfMk«tU(ty of furth«« 

ludoe or )i>ry (if fiyailabte): counsel (or mdigsnt ^ of detention. Mty b* tougM at any p^nt in court action. ^ <^ 

usually appointed here m felonies. Often not process, 
at all in other .cases, 



1^^ Waif are aoancy, social sarvtcas. counsalling. 



It ffolica of tan hold informal haarir^os* dismiss or ^ madical care. ate. for casas whtra 



'7 S Chafge nray bt reduced at any time pnor to 
trial in return tor plea of <o^iity or for pther . 



adjust many casas without further processino. 



adjudicatory handtino not naaded. 



Corrections 




12 

Nofl«d)U^iCltOry 
Oitposttton 
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D. ADDITIONAL TEACHING STRATEGFES 
STRATEGY: POLL 



Purpose: * / r , 

Tbi^N^xercise has been designed to allow students to examine their values concerning the First Amendment ' 
rightsof freedom of expression. It can be used before a study of these rights as a springboard for discussion, 
after the study of these' rights, pi* both before and after the study*so that value changes or modification may ^ 
be detecte<f. J ^ - . ^ - 



Procedure: ' 



The poll on the following page should be given to students^vho thertrespond individually. Responses may 
be tallied and discussed'by the whple class or by small discussion groups. 



\ 



\ 
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POLL 



Instructions: * 

Select the response which most closely indicates the way you feel aboa| each item. 



SA = Strongly Agree ^ 

AS = Agree Somewhati 

DS '= Disagree Somewhat 

SD = Strongly Disagree 



Item: 



^ 1 . In a democracy an individual should be able to say anvj^thing heV^ints to. 

^ 2. There is never justificatio|i for government cens^srtip in any fornn. , n 

3. The people of fhe United States really believe in freedom of speech, 

— 4. A'theistsshouldnot be allowed to speak in a public high school. 

_ 5. Any government censorship should be imposed by the Congress. 

_ 6. The President should be allowed to impose censorship during a time of war. / ' 

_ 7. An individual should be allowed to say anything he Wishes during a time of war. , 

o - ^ / . 

_ 8. Public libraries ;5hould not be allowed to have books that have dirty words or pictures in 

them. . , , . » '* ' 

^ 9v A Communist should not be allowed to speak in high school. 

^ 10: The President of the U.S. should not allow newspapers to print stories that he thinks are npt 
in^the public interest. . \ l< • I 

11. I would rather have my minister, priest, or rabbi rather than my parents determine what I 

, ^ould read. ^ ^ 'N ' 

; 12. Each cbmnriihity shou/d have a citizen's review board to determine 'what books or magazines 

are to be, sold by area dealers. . ' * • *^ 

t3. Only^ religious groups should determine if books, movies, and magazines are. obscehe or, 

poi'nographic. » ^ . • ^ . • « ^\ ^ 

14. -^The Supreme Court of the U.S. sh'tjuld determine what books, magazines, and movies should 

be banned. ^ r > . ' ^ ^ 

15. Only the Congress should have the right to determine >vhat bpok stores should or should not 

sell. . • , . — • : ' . ' 

^ 16. Each community* should determine what books, magazines or movies af6 to i)e available to 

V the public* . . - *• ' ' ^ 

17. State legislators should determine if a! book, movie, or magazine should be permitted to be 

distributed in that state. \ ' " . . 

1 8. BookJ on Communism should be banned. ^ ' . 



_ 19. ^Anti-war dfemonstrators should not b^ allowed to ciemonstrate'against the governments 

^ 20. An individual should not be allowed to give speeche^ in favor of ab6rtion». ^ 

-^21. When the /U.S. is at war, newspapers should not be allowed to carry- stories critical of our 
/conduct of the war. " * - 
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22. DertiocraUc gove'rnnYtit is in^ossible without informed people, t '« , 

23. 'The news media are a threat to continued democracy in thii country. ^ ^ 

24. The government should exercise some control over the "liberar* television news commeni 
tors. - - . ' 

0 

25. Reporters shotjid not be allowecf to criticize religion in this country. 

S Since the<^Pr^sident ilii^electogLby all of the pfeople/hc alone should dotcrmflllj^hat is ii) the - 
t interests of the US. ^ 

27. Reporters should not be permitted to crW9izeJecisions rmfl 

28. Local television stations"shpuld monitor ne^Wpi^^ and ceosor them if they feel 




the President or Congress.* 



that the facts or opinions should not.be broadcast to local viev 

29. **R'* rated movies shown oi^ television should not b^censored"^ 

30. Student and parent boards of review Should de<&rnr^ne ^at books should nSt be permitted 
in^school libraries. ' *. V * . ' • ^ , 

31 . Teachers should be p^mitted to seize any book or magazine of a s.tudept. . ' \ ' 

32. School administrators shoulcj determine^ what books and magazines a teacher is perfnitted to 
in the classroom. . ^' 



use ir 



the 



33. Black tnilitants should notjbe allowed to speak at |3ublicT41re^. ^ 

34. The Federal Communications Commission should deter/nme»the.(ron'tent of program^s on 
Public Broadcasting System. , * % ' 7 ' ' , ' * ^ 

35. Ku Klux Klan rallies which cohdemn Blac|cs, Cathblics,/nd Jews shduld not be allowed. • * 

* ' ' J. -'^^ 'A' 

36. ''Educational television ^otffd no't b^ alloWe41fto carry programs that dipict v^ues that are 

different from those of most Americans. ' / ^ • ^ • 

37. TeacheRs who express'unpppular views in the classroom'^ould be fired. 

38f If the evidence shows clearly that the President is guilty of a criminaf act, then the people V 
should not be told of this tact for fear that his autj^rity will be undermined Tit both, this ^untry 
and abroad. 

^39. /The governmertt^ould be allQwed^to clas^fV' anything it wished as secret Iti the interestjof . 
national security. ^ . 7 / * ' • . vV 

46. Most people. do^*t kno>y: what's go()d/p)^^Tenv so that the g^vernrtient mu^ see t^" it jh^t 
they dorj't hear or read anythiog'that*s^rt^e^ for them to Rear or readi^ • ' r / ^ 

ion $n<J^Qensorship? 
• Whd should have free speech/^tc? W/iy?> 
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Questions: ^ ^; 
* • Who-should control in 



or 
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^ STRATEGY: CONTINUUM/RANKING . ^ . 

Consideratiorrof the First Amendment to the U.S. Constitution and the issue of civil disobedience. 

♦If" • • 

Procedure: ^ ^ . . 

Mark yp^r position along the series of points along the continuum. Take^/general poll of positi'pris fir^t; - 
then dikjuss positions'. . ' /• • . - 

Most desirablecharacter : .;Most ctespipable character 

■^1.* *George WaJlacVs. blocking the doors of the state university so that black ^students coi|ldn't atteind 
(even though ^the National Guard was present to insufe the black student's entry). 

2. A ghetto youth's, during a riot, kicking out the v^indov^ df a neighborhood store and running off v/ith 
a portable cotor T.V. ^ * ^ 

3. Stokely CarmichaeVs calling for armed revolution by black in U.S. in order to achieve eijualit^ in his 
latest book. v . 

4. A felevised news coverage of a Ku.Klux'Klan rally v/here the grand dragon called for.the mass killing 
of black and Jews. \ % > ' , 

5. A black teenager calls a police a White M ^ , * F , Pig, when the police respond to a 

disturbancepf the peace by a large crowd. ^* ^ 

6. Thfewhitepoliceman who arrests the fellow in no. 5. 

7. .A teacher who useS profanity toward a student. J . « . ... 

8. * A student who uses prc^finilty^owarrf a teache^^ * " * ^ > , ^ 

9. Vice-President of the U.S. criticizing i1eo/« media for one-sfded reportmg on-the President's recent 
speiech. ^ . • ' \ ^ ' ^ ^ , 
.10.' An investigative nevf^n\an who refuses to divulge the identify of informants to the prosecutor's office. 
11. A demonstration by 2,000 people oh the grounds of the work house in protest of the arreSt of James 
Hardy. , . ^ . / ^ 
12v National Guard called into a university because students have taken over administration office. 

1 3. Tederai official whb* divulgjfes '''top secret" documents to newspaper reporters. " ^ 

\14. 'A policeman receives a call at 8^30 p.m. that there is excessive-^noise around a church in a neighbor- 
hood of elderly persons. He asks a gro|jp orteenagers to trrove down thei. street to a park that stays open 
uhtil 11:00 p.m. * ^ 



Questions: ' f * ^ 

Who,did^yovj select as most desirable^^most despicable? Why? * 
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TOPIC: DEMOCRACY AND DISSENT 



Springboard -Qaestionnaire 

" *^ « 

1» A sit-tfrthat does not interfere with' the constitutional rights of others. 
. 2. Anti-war protestors chaining themselves to the courthouse walls. 
* 3. Burning draft records. 

4. The publication of top secret government papers (Pentagon papers). ^ 
• S. Bombing a segregated restaurant. . 

. , 6. A ^lassi^oom boycott becaufe a well-liked teacher has been fire^. 

7. Burning the American flag. 

8. Refusal to pay taxes as a protest against the war. 

The students shojit^ respond to the statements by indicating whether they \ 

. ^ 1 . strongly agree with the action 
« 2. mildly agree . , ' " * 

3. \ mildly disagree - ^ * « : 

4. strongly disagree i " ^ - 

5. no opinion or undecided . * ^ 

Student response should be recorded. ^ ^ 

Questions: v , * * » 

A 1. How have you defined the liipits of dissent? . 

. 2. When does dissent become unjust (illegal)? * ' ' ' ' 

3. Why did the dass feeJ that nunibers were justifiable and numbers. were not? ^ 

- 4. Should dissent stop short of violence? * " , 

5. Should the end justify the means? - T 

6. Do you agree or^disagree with the resu|.ts of th e question naire? Why?. 

7. In which of the abbve forms of dissent would you become involved? Why? What would be the 



* consequences 
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HOW TO FIND LEGAKCASES 



Any, case which has been adjudicated in a court of law is given a title, reference letters and numbers. The 
"citation/' as it is galled, ^hich follows the title of the case (plaintiff ,v. defendant), indicates^what court 
decided the case and wheri and where the decisign is printed. Therefore, if a teacher or student wishes to 
consult the text of a decision on a case cited in this manual ,or elsewhere, he,or she should be able to find it 
in a law library^ There are law libraries at all college and university law schools and in the Federal Court 
Buildings and State House. If still at a loss, there wilLusually be^ Someone there willing to help a "be- 
wildered laymaq." . , • v 

Use the following examples as a guide: ^ ^ 



1 . Tinker v. Des Moines Independent Community School District, 393 U.S. 503 (1969). The letters "U.S.** 
indicate that this case was^ decided by the United States. Supreme Court, the highest court in the 
Country, and can be found in the United States Reports. From the numbers, it becomes clear that the 
case is located in Volume 393 of the U.S. Reports at page 503, and tljat it was decided in 1969. 

2. Richards v. Thurston, 424 F. 2nd 1281 ( 1st Or. 1970). This case is found in volume 424 of the Federal ^ 
Reporter, Second Series, at page 1281. Cases found in the Federal Reporter ("Fed.'*) x)r Federal 
Reporter, 2nd .Series ("F.,'2d'') were decided by the United States Courts of Appeals, of which %ere 
are eleven - one level below the Supreme Court. In this one, the notatipn within the parenthesis 
indicates the case was decided Jpy the Court of Appeals for the First Circuit in 1970. 

"3. Hammond South Carolina State College, 272 F. Supp. 947 (D.S.C. 1967). The Federal Supplement 
("F.Supp.") reports, for the most part, cases from the United States District Courts, of which there are- 
one or more in each state. This case, found in volume 272 of the Federal Supplement at page 947^ was-i 
decided by the U.S. District Court for the District of^outh Carolina in 1967. * 

4. State Board of Educat/on v. Board of Education, Netcong, SJ^N.J. 172 ("/PZOyl. Orfly .decisions of the 
New Jersey State Supreme Court, the state's highest court, are ported in the New Jersey Reports. 
This particular- case can be found in volume 309 of the Reports at page 476, and was decided by the 
StateSupreme (Court in 1970. , ^ . * 
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F. LEGAL GLOSSARY ^ 



accomblice. One who knowingly, vokinta^ily, and with a common interest with otH;er| participates in the 
' cdmmission^ofacrimeasaprincipal, accessory, or aider and abettor. * * 

>^ far as his criminal liability is concerned, the question is'whetH^r he participated as a principal 
or as aKvaccessory,. aider or abettor; the term **accomplice" has no Ifegal. significance in deciding^ the ' 
question tf{ his own guilt. Such term becomes significant if he is called as ^witness and testifies upon 
the trial oli another person and it is contended that, since he is 'an accomplice, his testimony is^ 
insufficient to support a conviction. 21 Am J2d Crim L §118; 26 Am J 1st Komi §458. 

acquittal. A verdict of not guilty of a crime as charged; a setting free frorh the charge of an offense. 

amicus curiae. A "friend of the court," oY\e who volunteers informat/on to a court on a case in which he 
has no right to appfea/ as a party but in which he has been allowfed^to introduce arguments, oftpn to 
protect his own interests. ^ / 

apparent jeopardy. The status of the defendant a criminal case or/ trial before a Competent court and a 
jury impaneled and sworn. / * * 

appeal. The review by a higher court of a trial jield in a>Jower court on the complatnt'that an error ha^s been 
committed. 

appellate court. A court having the power to hear appeals, review the decisions of lower courts, and reverse 
lower court decisions when they are in error; 

arraignment. The act of bringing an accused before a court to answer the charge piade against him by 
indictment, information, qr contplaint. It consists of bringing the accused into cour^ reading the 
charge to him then and there, ant then calling upon him to plead thereto as! "guilty" or "not guilty.'' 

artest. The seizing, detaining, or taking into custody of a personby ^n officer of the law. 

attorney at law. One of .a class of persons who are by license constituted officers of courts qf justice, and 
who are empowered'to appear andpcosecute and defend, and on whom peculikr duties, resportsibilities . 
and liabilities are devolted in consequence. 7 Am )2d Attys § 1. A quasi-judicial officeG. 7 Am J2d 

Attys §3. . ' - ^ r ^ A 

.Of course, the of an attorney is not confined to appearances in coUrt for prosecutions and 
defenses. A person aqting professionally in legal formalities, negotiations, 6r proceedings, by ,the 
warranty or authority of his chen*ts is an attorney at lav/ within the usual meaWng of the, term. The' 
distinction between attorneys or solicitors and counsel or barristers is practically abolished in nearly 
all the states. 7 Am J 2d Attys § 1 . While some men of the pcofesslpn cjevote their time and talents lo 
the trial of cases and others appear in court only rarely^^the law imposesithe saffie requirements for 
' admission and tfle same standards of ethics for 6oth classes. 
.neyY implied authority. The authority which an attorney has, by -virtue of his employment as an 
attorney, to do all acts necessary and proper to the regular and orderly conduct of the case; being such 
acts as affect the remedy only and not the causeK)f action. Such acts of the attorney are binding on his 
client, though done without consulting him. 7 Am J2d Attys § 120. 

An attorney employed to conduct a transaction not involving an appearance in court als| has a 
measure of implied authority, although not in the broad scope accorded that of a counsel in litigation. 
For example an attorney employed to collect a claim has no implied authority to accept anything v 
except lawful money In payment. Anno.: 66 ALR 116, s. 30 ALR2d 949, § jS. \ 



/compiled in part from James A. Ballentine. Ballentine's Law DictfonaryMi^ochtsiti, New York: The Lawyers Co-Operativi 
^ Publishing Company. 
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attorney's privlege or immunity. The immunity or privilegj of an attprney at -law against being subjected 
to arrest or the service Qf process m a civil action while going to the place of trial of an action in Which 
he appears in his professional capacity, ckjring the trial, and while returning to his office on residence. 
42 Am JlstProc § 140. \ ' ' 

'ball. The cash or bond security giv^n for a^defendant's future appearance in, court, thereby releasing the; 
" defendant from custody until his hearing or Irial. . - ' ' 

booking. A police-station term for the entry of an arrest and the pharge for which the. arrest was made. 

breach of the pegte. An unlawful vicJt^tifh of the public peace and order li^v disorderly conduct.^ .> 

bribery. The crime of offering, giving,''or accepting anything of value to influericefthe behavior of a pablic 
official in the performance of his public duty. , • 

brief. 'A written argument prepared by a lawyer to serve as the basis of his argument before a court. 

burden of proof. The responsibility for producing enough evidence to prove the facts in aflawsuit. 

burglary. Th^ breaking and*unlawfii1 entering of a dwelling (or other structure) belonging to another with 
the intent to commit a felony thertin; also includes attempted forcible entry. 

capital c/ime. A criminal offense' for which the maximum penalty is d'e'ath. 

certiorari. A writ, or order, from an appellate court to a lower court requesting for review a record of the 
proceedings of a trial. ' v, , - ' 
' ' ' * ' * " /* 

ctenge of venue. A change in the place where*^ trial will be^hefd. * ^ ^ c 

civil law. One of two broacj fields of law, involving legal disgutes between private individual^, 

common law.^The body , of legal principles based on precedents set by court decisions ratljer than on 
^ statutes passed by legislatures. . . - > ' ^ * , * 



concurring opinion. An opinion filed by^^^^pP^'^ judge or a justice of the Supreme Court, agr^ingwith 
other opiniojEls in the case but giving dTj|e|*ing\^sans for so concurring, , ^ 

aJnfcssion. A voluntary admission, declaration or acknowledgnlent by one who has committed*, a 
felony or a misdemeanor that he committed the crime or offense or participated in its commission; a 
voluntary admission or declaration ofrone'sTTgelicY dr~"^^ in a crime. 29 Am j2d.Ev § 523. 

A cojifession is voltiptary when made of the free wUI and accord of . the accused^ without fear or 
threat of harm and without hope or promise of benefit, reward, or immunity. 29 Am j2d Ev ^ 529. 

conviction, A verdict of guilty in a crimina.1 case. , - 

criminal homicjdc. The unlawful taking by one human b'eing of the life o^ajjother m such a manner that he 
- dies within a year and a day from the time of the giving of the mortal wound. If committed with 

malice, e^^'press or implied by* law, it is murder; if without malice* it is manslaughter. No personal 
\ injury, however gjav^, which does not destroy life, will constitute either of these crimes. The injury 
^ must continue to affect the^body of the victim until his death. If it ceases to operate, and death ensues 
' from another cause,«no murder or manslaughter has been committed^Commonwealth v. Macloon, 101 

Mass. 1, „ 
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criminal law. One of two broad fields of law, involving legal action taken by the sUte ag^st a person 
^iccused of CQmmining a crime^or offense against society. 

cross-examination. In a legal proceeding, the cloie questioning of ope party's witness, by an attorney for 
* ' the opposite side, to teist the truth of the testimony he has given. 

dc facto. Infact;indeed;actually so, butnor^nctioned by law. 

defendant. The accused in a criminal case or, in a civil suit, the party sued by the plaintiff. 

de jure. According to law; by right; by lawful title. ^ ^ 

dismissal An order for a termination of a case without a trial, freeing the defendant yithout a verdict. 

dissenting opinion. A court.opinion delivered by one or more judges or justices, disagreeing with both the 

ruling and the reasoning of the majority opinion. 

• ' t ' ' ^ 

double jeopardy. Twice subjecting an accused person to the danger Inherent in a trial for a criminal 

offense. (Citizens are protected uni^er the Fifth, Amendment '^gainst^being tried twice for the same 

crime.) ' ^ ' 

due process of law. AU the proper steps required for a fair hearing in a legaPproceeding, guaranteed in the 
United States by'the "Bill of Rights" and the Fourteenth Amendment to the Constitution. 

e<iuaf protection of the laws. The constitutional requirement, guaranteed by the Fourteenth Amendment, 
that all persons in tfke circumstances are entitled to equal treatnrient by the law and, especPally, in legal 
proceedings. ^ - • * - ^ • \^ 

evidence. Any of the various. types of information - including testimonyrdoc^ments, and physical objects 
- that aT court allows a lawyer to introduce in a legal proceeding in order to attempt to convince the 
court or jury of the trutK of his client's contentions. 

exoneration. Absolving of afCharge or impiJtation of guilt; the lifting of a burden; a discharge; a release' 
from liability; the application of the "personal property of an intestate to the payment of his^ debts and 
the relief of his real property therefrom.,21 Am J 2d Ex & Ad § 391 . 

ex parte. In law; a term used to describe a'legal proceeding undertaken for or A>n behalf of one side only. 

felony. A generic term for any of several high crimes su^h as murder, rape, robbery, for the purpose of 
distinguishing them from less serious crimes (called misdemeanors); offenses punishable by death or 
' imprisonment in a state prispn^orpeniterltiary. ' ^ ' ^ ^ 

^ grand jury. A jury of inquiry called to hear the .government make charges and present evidence m criminal 
cases to determine if a trial should be held. When the evidence warrants, the grand jury makes an 
indictment. . ^ ^ ' * > ^ 

^ : ^ ' * 

habeas corpus.- A writ, or^ court order, requiring that a fJrisoner be brought before a judge to cfetermine 
^ whether he is being held legally. < ' 
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immunity. The protection given a witness against criminal prosecution in return for infor^^ation. 

indictment. A formal, written accusation of a crime drawn up by a grandjury after hearing the facts of the 
case. ' . ' ' ' ' 

information, A formal charge of tf^ crime made by a law officer, usually the |l)rosecuting'attorney. He 
presents enough evidence against the accused to shoy/ that ai irial should take place. 

, injunction. A writ, or court order, forbidding the defendant to do a threatened harmful act or directing - 
t>im to stop such an act already in progress. 

. inquest. A judicjal inquiry, usually held before a iury, to'determine an issue of fact. One-type of inquest is 
a coroner's inquest, an inquiry into the causes and circumstances of any death that occurs violently, 
suddenly, or suspiciously. ' " * 

in re. **ln the matter of" oi* ''concerning," a term used^ to entitle a legal case^r proceeding in which two 
parties do not oppose each other, or in which orfe person begins an action on his own behalf. 

instructions to the jury.. The advice or direction that th8 judge ^ives the jury on the law applicable to the 
case un^er consideration. " ' / ■ ■ 

interlocutory ruling. A judgment.' or decree pronounced during the progress qf a legal action and having 
only temporafy or provisional force. . ' 



judicial review. The power or. authority of the U.S. Supreme Court to interpret the Constitution, by 
reviewing and ruling on the constitutionality of ordm issued by.th^ President and of legisjation passed 
by Congress and the states. ' - ' » 



jurisdiction. The right to exercise authority in. a given matter, such as the right of a court to hear land give 
ji^dgment on a Hind of legal action. j , , " , 

stices. Judges, jtji?cial officials. The U.S. Supreme Court is composed of nine feljices - the Chief jusitice 
and eight Associate justices. <^ i ^ f4t 

. . . ' " ^ ' . ^' ' * ' 

justiciable. Proper for examination in and subject to the action of a court of justice. 

larceny. The felonious stealing, theft, leading or riding aw^y of personal ppperty from the possession of 
another. ' ' * » ^ ' 

libelous-per se. Written or printed words of*such kind that when applied to a person they will necessa?t1 
cause injury Xo him in his personal, soci^al, official, or business relatio;is of life,.so that legal injury may 
be presumed or implied from the bare fact of publication. 33 Am J 1st L & S § 5. Written or printed ^ 
words so obviously hurtful to the person aggrieved by them that po explanation of their meaning and' 
no proof of their injurious character is required in order to make them actionable. Jerald v. Huston, 
120 Kan 3, 242 P 472. 

mandamus. A writ issued by a court ordering an official to carry out a specif^ed official duty. 

martial law. Overriding rule by sfate or military forces imposed upon a civilian population in time of war or 
critical public emergency when nprmal civil authority has foiled to function. 

misdemeanor. An offense, less «rious thaiva felony, for which the punishment may be a fine or imprison- 
ment in a local rather than a state institution. " . 
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nonjusticiable. Not proper for examination-in nor sublect to the action of a court of justice. 

original jurisdiction., in law, the authority of a couit tcj be th^ first to hear and decide certain kinds of 
cases. * ^ , ; >^ ' • 

bvcrrule. To set aside; to rejes^t. A judicial decision may tie overruled by a later judgment on the same legal 
' question - either by \he same court or by f, superidr court. The later decision/not the earlier one, is 
then followed as a precedent. 

parole. The release of a prisoner of detainee before iiis term has expired on condition of continued good 
behavior (post-incarceration). 

perjury. The willful giving of fiilse testimony while un ier oath in a judicial proceedmg. 



petit jury Atrial jury). A group of citizens, usually 



plaintiff. The party who initiates an action, or lawsu 



twelve in number, selected by^ law and sworn to^ 



investigate certain questions of fact and to returp a truthful verdict. based on the evidence presented. 



t, against another, who then be.comes the defendant. 



police powers. The general power, or authority, of stite.governments to protect the health, safety, morals, 
and welfare of their people. This power is based pn the powers reserved to the states under the Tenth' 
Amendment. To some extent, the federal government has evolved similar general powers, based on the 
Commerce Clause as well as on the Preamble to t> e U.S. Constitution. 

prima facie. Legally valid and sufficient to establish a ;ase unfess disproved. > 

precedent. A judicial decision that may be used as a giiide in deciding similar cases in the future. 

* * ^ . • 

probable cause. Reasonable ground to believe that a crime has been or will be commit^d, justifying the 

government's action in searching or arftsting a su! pect. 

probable cause for a prosecution. A reasonable grojnd 'for suspicion, "supported by circumstiinces suf- 
ficiently strong in, themselves to warrant a cautious, or as some courts ;put it, a prudent man, in 
believing that the party charged js guilty. of the offense with which he [s charged. The existence of 
such facts an3 circumstances would excite belief in a reasonable mind, acting on the has within the 
knowledge of the prosecutor, that the person chargejdMS guilty of the offense for which he is prdse- 
cuted. SuQh facts and circumstances, as, when coinntunicated to the genejality of men^ ordinary and 
, impartial minds, are sufficient to raisSS in them a belief of real, grave^fuspicipn of the guilt of the 
person charged. 34 Am j1 st Mai Pros §47. ' 

probable cause for arrest. A r?asonable^ground of susmcioi, supported by cfrcgmstiinces sufficiently strong 
in themselves to warrant a cautious man in Belie ving the accused to be guilty. In substance, a reason; 
able ground for belief in guilt Brinegar v. Unit^li State5,'338 US 160, 9fL Ed 1879, 69 ^Ct 1302, 
r^h den 338 US 839, 94 L Ed 51 3, 70 S Ct 31 . 



easohable ground of suspicion, supported by circum- 
ant k fjrudent and cautious man in the belief that the 



'probable cause for issuance of a search warrant. A re 

* stances sufficiently strdng in themjdves to war • 

per^n accused is guiky of the offense with whi^ heMs charged. 47 Am J 1st Search § 22. 

* ' * . * - ! • • . 

' probation. A suspended sentence for a n^inor crime in v^hich the person convicted can go free - provide^, 

his behavior remains good. Normally, he is 

((ly'e-incarceration). , % \ 



3laced under the sup^ervision of a probation officer. 
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^prosecuting attorney.' The Jawyer who conducts the^gpvernmeht'j case against a person accused of a crime. 
. Hef Is often called the district attorney pr the state's attorney. » . • * 

publi<|dcfcnder. An attorney-at-law appfftinted' to aid'a person accused of crime or 'takennnto custody as 
. <tc!inquent who canrtot afford aMawyer, acting as couns'^l to the same degree as If he/she' had been 
retained by the accused person in the case. 

' ' i • ' ' » 

quasH. To put an end to, set aside, or make void, especially 6y judicial action (such' as to quash a subpoena 
or an indictment). ' * t * ' , * ^ 

recidiyis^. The relapse into crime and^ return to^pfisop of one who has been previously convicted and 
pumshed for a crfme. ^ ^ . ' . - 

■ ^- ' r ^ 'i \ ■ , , • , 

robbery.. The felonious taking of money or good^ ,0f v^lue from the person of another or in his presence, 
against his will, b^y force or by putting him in fe^r 

search and seizure. Means for the'detection and punishmefit of crimejithe search for and taking custody of 
property unlav^^fully obtained or unlawfully held, such as stolen goods, property forfeited for violation 
.of the law, and property the use or possession of which is prohibited by law, ^nd the discovery and 
piking into legal custody of books, papers, and other things constituting or containing evidence of 
<5fime. ' - ^ ' • 

seafcB ^warrant. A form of crirtiinal process which may be invoked only \t\ furtheras^^^f a public prpsecu- 
*tion. An order in writing, in the name of the people, the statcf, or the commonweatth, according to the 
local practice) signe^ By a magistrate, and directed to a peace officer, (Commanding fiim to search for 
personal property and bring it before a magistrate.* 47 Am Jlst Search § 3. An exa[mination or 
{i«piection, by authorfty of law, of one's premises or person, with a View to the discovefy of stolen, 
-contraband, or illicit property, or sonrie evidence of guilt to be used irr th'e prosecution of^a criminal 
«i action for som^ crime Of offense with which he is charged. 47 Am Jlst Search §41 

- ■ ■ . .-^ ^ .. '• ,• 

selftin^fmination. Testimony or other evidence given by-^a person, which tends to expose htmXo prosecu- 
tion for a crime. . • , ,i ' . ' ' 

sente^« In criminal proceedings, the formal* judgment in which a'^judge states the penalty or punishment 
for a defendant who has been convicted of a crime. * 

stare decisis. The doctrine under whjch courts decide cases on the basis of precedents - rules-established in 
^previous similar cases. 

subp^na. A writ commanding a persop designated in it to appear in court for testif^ying as a witness, or to 
I^'produce in court <;prtain designateci documents or other evidence! 

'If • ' ' ' . ■ 

trialgby jury. A trial in which the jurors are the judges of the-fects and the court is the judge of the law. 
^verdict. The formal decision of a jury regarding the facts'of a legal case submitted to it at a trial, 
waiy^ The voluntary surrender of one's legal rights. 

\vaff^t- An order issued by a judge or other authority, directing a law officer, to carry out an action, such 
"^an arrestora^jearch. - ^ ' • 

■ ^T- ' ' 

wri1|:;A written order from a court, ccfmmandlngor prohibiting a specified act. 

% ■ .51 „ ■ ■ . 
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A* HUMAN AND ORGANIZATIONAL RESOURCES 



A list of the names, addresses and telephone numbers-of key resource people is important m legal educa- 
tion. Students can develop such a list as part of a classroom assignment from which they can determine the 
individuals to contact by relephone or letter for classroom presentation or for specific information, jht 
official State telephone directory is most helpful. ' ' ^ 



A list might Be organized in the following manner:^ 



Position or 
Organization 



* Name 



Address 



'State Bar Association fjepreserttative 
i . 

Local f^olice Chief 
Attorney General 



Stare or Local AmeHcan Civil 
Liperties Union 

Public Defender's Off^c^ 

Consumer Protection Agency 

Department of Corrections 
, and Parole^ 

Judges - Juvenile Court 
- Municipal Court 
^ — Superior Court 

Office of Probation 

Legal Services Office * 

Broadcasters Association , 

Kess Association 

Criminal Justice Commission 

Others 



Telephone 
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V B. ADDITIONAL CASES 

. ■ . • . ■ - ; 

; , - "FREE SPEECH AND YOUTH" 

CASE REFERENCES 

il. Ve/nerv./Vew/orAf, 340 U.S. 315 (1951) ' • ^ - ' 

, Feiner, from a wooden box on a street corner, was addressing a crowd of about 80> people, both 
black «nd white. During the speech h^ made derogatory remarks about sever,al political officials and called 
upon Slacks to demand their rights. 

Terminiello v. Ctty of Chicago, 337 U.S. 1 (1949) 

Terminiello, a suspended Catholic .priest, -addressed, a public meeting during which he attacked 
"Communistic Zionistic Jews." A cr^wd gathered outside the auditorium to protest the meeting. 

2. Talky v. California, 362 U.S. 60 (1 960) 

Tallev^assed out handbills urging readers to boycott certain merchants and businessmen who carried 
products of manufacturers who will not offer equal employment opp^j^unities to Negroes, Mexicans, 
and Orientals." 

Scoville V. Boord of Education of Jo/iet, 425 F. 2d 1 0 (1 970) 

A group of high school fctuflertts were expelled. for selling a literary magazine highly critical of the 
^hool. ' 

3. Koi^cs V. Copper, 336 U.S. 77 (194?) m • 

A city ordinance made it unlawful for spund trucks emitting "loud and raucous" noises, to be 
operated on the streets. * , , . , 

' Wisconsin Stsident%ssociation v. University of Wisconsin Regents 39 L.S. 2259 (1970) 
A state statute made it Unlawful for any person to utilize sdund^amBjifying equipment in a state 
institution of higher learning without. the permission of the administrative head of the institution. 

" 4. l^ugtiJ^s V. Superior Courtj^f California, 339 U:S. 460 (1 950) ' ^ 

The Progressive 'CitizensV America picketed a grocery store in support of its demand for more black 
personnel. , f 

Cox V. Louisiana, 379 U.S. 536 '(1 965) Ik 
Reverend Cox, the leader of a civil rights demonstration, was charged with severlKoffenses including 
disturbing the peace, obstructing public passages, and picketing before a courthouse. 

5*. /Cwnzv./Vew/of^, 340 U.S. 290 (1951)-'^ 

Kunz received a permit to hold public worship meetings but it was revoked after evidence was 
presented that he had ridiculed and denounced other religious beliefs at his meetings. His subsequent, 
applications for another permit were denied. I 



Stacy V. Williams, 30S*F. Supp. 963 (1969) * ^ ' " | . 

Students questioned the constitutionality of regulations for off-campus speakers at ^tate colTeges and 
universities. - ^ if * . 

6/' Zwc/?er v.Pon/fZp 299 F.Siipp. ^102 (1969) ^ . . 

Students wanted to place an ad in tHei'r sthool paper/to express their oppositioh^o the Vi^arf! War. 



7. Barker v. Hardway, 283 F. Supp. 228 (1967) i 

group of students demonstrated at a football game against tife rac^t 
thfe school. • * # 4 - 



and authori 




8. Brown v. Louisiana, 383 U.S. 131 (1%6) • ~ - 

Blacks were not allowed to use the reading j-oom in a public library. ^ group of blacki^ti 
library, asked for^a book, and then wenf to the reading room and refuse to l&ive. 

^ - ' . \ , - 

9. West Virginia State Board of Education v. Barnette, 319 U^. 624 (1943) 
Pupils in public scKopjs refdsed to participate in the ceremony of saluting the national flag. 

■ 10. Breen v. ^o/7/,'419 F. 2d 1034 (1969)'and Rici)ards v. Thurston, 424 F. 2d 128^(1970) 
Students were suspendecl because of the length of their hair. 

> •' , * ' ^ 

1 1 . Tinker v. Des Moines Independent Community.ScHptDistrict, 3^3 U.S. 503 (1 969) 

Several students were suspended for we^iring a blacjc armband to school in protest of the Vietnam 
- War in violation of a school regulation forbidding such action. S , 

12: Street V. New Yofk, 394 U.S. 576 (1969) - 

• Street, after hearing about the shooting of *James Meredith, took an Ameri<{an flag to a street cornfer 
and'burned it. > ' . ^ 

^/7/fe(ySfofesv.O'5r/en, ^91 U.S.3^7 (1967) • ^ 
O'Brien burned his draft card iff protest of the war in Vietnam. 
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OTHER CASES 



Ablngton SchofifTOistrict v. Schi'rtipp 

• 374'U.S.203(»1963) 

\ . Adier v. Boa(d Education 
• • 342 U.S. 485 (1952) 

Alberts v. California 

■ 354 U.S. 476 (1957) 

Avery v. Midland ^ 

390 U.S. 474(1968; . 

Bagjettv. Bullitt 
^377 U.S, 360 (1964) . 

• [Baker V. Qtfr 

. * -WJ69U.S. 186 (1962) . 
Barrows v.vj aclcson ^ 

346 IJ.S. 249 (1953) n 
poard of Education v. Allen 

; 392'U:S. 236 (1968) > 
' Bblling V. Sharpe - ^ ^ - 

347 U.5. 497 09^54),-- 
-> * Breedlovev. Suttles ^» 

302 U.S. 277 (1937) . . . 
Breithaupt v. Abrancr 

352 U.S, 432(195^) 
I tfiirstyn, Inc. v. Wilson 

34S,US.495 (195:j) 
Butler v." Thompson " 

341 U.S.937<1951) 

Civil Rights Cases * 
} "' 1()9U.S.3*(1883) ^ • . ; 
CocJjpin V. Louisiana State ^ * 
Board of ^ducatior? 
• 28T.U.^. 370(1930) ^ ' 
Colegrove v. Gre^n , . 

^ ' 328 U.S. 549(1 946)v 

Cumnfiihgs Board of Education^ 
*. 175lJ.S;528 (1899r. 

Dennis v. United States 
' 341 U.S. 494 (1951) 

««, 

Edwards v. South Carolina 

*372 U.S. 229 (1963) 
Elfbrandt v, F[ussell 
, 384U.sJl (19Q5) . ^ 



Engel V *Vitale. 

t70U.S.421 (1962) ' ' . • 
Estes.v. Texai . • " 
. 381 U.S.i32(1965) ^ 
■r Everson v. Board of Education " ^ 

330U.S.1 (1947^ ' ' ' 

, l^ederal Basebai^cifili v. National Leagu 
' ■259U.S.2C»(1922)t 
Feiner v. New York " • 

\340US. 315 (1951) '^^^ • 
Flast vXohen ' ^v.** 

, 392 U.S, 83 (1968)- ' " 
Freedman>V MaryJand o 
380 U.S. 51 (1965) : 

Garner V. Board of. Pliblic Works 

^341 U.S.7T6(1951) . ; 

Giisbivgv.'Unite^ States 
, •'3S3U.§.4$3 (1966) 
Girouard v..Unitfeid Sftatcs 

328 U.S. 6 1 (1946) 
Goldman v. United States 

3l6'U$. 129 (1942) 
Gomillion v. Lightfoot 

' 36^ U.Sv 339-(1960)" " 
Gray V. Zanders - 

. 372UTSr368 (1^3).^ ' ' 
Griffin v. County School Board. of 
• • PriACe Edward County , , 
337 U.S. 2f 8 (1964)^ 




Hanneganv. Esquire, Inc.* 
\ 527 L>.S. .146 (1946) <i 
Harper wBoard of Elections 

383 U.S.'663 (196&) 
Heart pf, Atbnta Nfbtel, Inc. v. 

Uitlifed States. 

379 US; '241 (1964) 

JacobeJUs v. Ohio * ' 
. 37^»U.§.084(1964]k 
jpnes V. Alfred'H. Mayer Co.. 
392 U.S.4p9(1^) 
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Katz V. United Stafe53 

3i59U.S.437 (1967j 
Katzenbach v, McClung " Jo 

379 U.S. 294^ (1964) 
Keyishian v. Board of Regents of ^ 

New York 

385 U.S7:589 (1967) 
Kunz V. New York 

340 US. 290(1951) 

Lopez V, United Staies 

373 U.S. 427 (1963) 

Mallory v. United States 

354 U.S. 499 (1957) 
.Mallory V. Hogah - 

378/J.S. 1(1964) 
Mc€ollum V. Board of Education 

333U.S.203(t948) 
McLaurin v. Oklahoma State Regents 

339U.S.637 (1950) 
Miller v.^United States <^ 

392 as. 857 (1968) 
Mitchell v.'United States 

386 U^. 972 .(1968) 
Morris v. Rockwell . ' ^ 
- 368 U.S. 913 (1961) 
Murray Curlett . 

374 U.S. 20^ (1963) ' 

N^r V. Minnesota 

283 U.S. 697 (1931) 
Niemotko v. Maryland 

340 U.S. 268 1951) 
Noto V. iJnited States ^ 

367 U,S. 290(1961) 

Olmstead v. United States 

|77 U.S. 438 (1928) 
On Lee v. United States 

343'U.S. 747 (1952) 

PetersoQ^.'Greenville * 

373JU;S. 244 (1963) 
Pickering v. Board of Education ^ 

391 OS. 563^(1968) ^' 
Plessy V. Ferguson ^ ' 

163 U.S. 537 (1896) 



Radovich V. National Football league 

352U.S.445'(1957) 
Reitman V. Mulkey ^ 

387 U.S.369(1967> ^ \ o 

Reynolds v^^Sims ^ 

377 U.S.*.533 (1964) 
Rochin v. Cali^orrria 

34i U.S. 165 (1952) - 



^cales v. .Uhited^States 
•^367 U.S. 203 (1961)' 
Schwecber v. California 

:^S4 V.S.757 (1966) ' ' 
Shelley v. Kraemer 

334 U.S.I (1948) . . 

Shelton v. Tucker 

364 U.S. 47,9 (1960) 
Sheppard v. Maxwell 

384 U.S. 333 (196^) 
Silvermat]! v. United States 

.365 U.S. 505 (19.61) 
Sipuel v.^UniversitV of Oklahoma 

332U.S. 631 (1948) 
Slochower v. Board of .Education 

350 U.S. 551 (1956)' ^ 
. Smtth V. Allwright , . 

321 U.S. 649 (1944) • 
Sweatt V. Painter 

339 U.S. 629 (1950) ^. * ' 
Sweezy v. New Hampshire, by Wym^n 

354 U.S. 2J4 (1957) 

Terry v. Adams 
.->^45U.S;461 (1953) <^ 
Vimes Film Corp, v. Chicago 

365 U.S. 43 (1961) 

Toolson V. New York Yankees, Inc. 
346 U.S. 356 (1953) / 

^Ullmzmn V.^United'States^ 

350 U.S. 422 (1956) 
United States v. Aluminum Cpmpany of 

America 144 F.2d 
-416(1945) ■ " 
United States v. DuPont (E.I.) 

de Nemours & Co. ^ ^ ^ 

351. U.S. 377 (1956) 
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United States v. DuPont (E.!.) 

de Klemburs & Co. 

353 U.S. 586 (1957) 
United States v. International 

Boxing Ciub 

348 U.S. 236(1955) 
United States v. Schwimrner 

•279 U.S. 644 (1929) 
United. States v. Seeger 

380 U.S. 163 (1965) 
United Stotes v. Wade 

388l)lS. 218 (1967) 
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Weeks v. Uniteci States 
' 232 U.S. 383 (1914) 
Wesberry.v. Sanders 

376 u:S. t (1964) 
Wieman v. Updegraff 

344 US. 183 (1952) 
Witherspoon v. Illinois 

391 U.S. 510 (1968) 

Yates V. United States 

354 U.S.:298 (1957) 
Youngstown Sheet & Tube Co. 

Sawyer 343 UJ5. 579 (1952) 

2orach v. Clauson 
343 U.S. 306 (1952) 
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C. SUGGESTED READINGS 



Abcmathy,Gless. The Right of Assewbly and Association. UniversityofSouth Carolina Press, Columbia, 1961. 
Ixztts legal principles governing the ri^t to meet and associate<with otltcrs. 

Barth, Alan. Law Enforcement Versus the Law. Colllcr-Macmillan Library Service, New York, 1963. 

.Di^§ses conflicts between individual rights and law enforcement and^tensions resulting from 
Suprcmfe Court ijiterpretations of the Fourth and Fifth Amendments. ^ 

Bartholomew, Paul C. Summaries of Leading Cases on the Constitution. Littlefield, Adams; Totowa, New 
^ Jersey, 1968, ' . ' ^ : ^ , * 

Basic points of major decisions of the Supreme Court since its establishment. ' ^ 

Berman, Harold J. (cd.). Talks on American Law. Random House, New York, 1961 . 

Lectures by members of the Harvard Law SchodI facultyx)n various aspects of the law: ^ ^ 

Bragdon) Henry W., and Pittenger, John C. The Pursuit of Justice. Crowell Collier, New York, 1969. 

A distinguished historian and a respected lawyer-legislator view the Bill of Rights as a flexible part of ^ 
Am^ca's laws. ^ . v ^' . / ; " " 

Brant, Irving. The BUI of Rights: Its Origins and Meaning. Bobbs-Merrill, Indianaipolis, 1965. 

Traces, the history of the liberties included ih the first ten .amendments apd ^amfnes important : 
Supreme (Court' decisions dealing with^ basic freedoms. 

Chafee^ Zecha^iah, Jr. Free Speech In the United States. Athencum, New York, 1969. 

Deals with freedom ©^expression from the opening of World War I until the start of World War II ^ 
(T917-1941). * \^ ■ ' V ^ 

Cohen, William, Schwartz, Murray, ahd^bul, DeAnne. The BUI of Rights: A Source Book: Benziger, New ^ 

Historical origins and present problems of application of the ffrst ten amendments. 

Commagcr, Henry Steele. Freedom, Loya^ty^^t. Oxford University Press, New York, 1954. 

An enduring work dealing with the ^pccssity and vital importarice of freedom of speech and thought. 

The Constitution of the United States: Analysis^ and Interpretation. United States Printing Office, Washing- 
ton, D.C., 1964. 

Annotations of cases decided by the Supreme Court up to 1 964. 

'Cox, Archibald, Ho>ve, Mark, and Wiggins, J.R. CMl Rights, the Constitution, and the Courts. Harvard 
University Press, Cambridge, Mass. J9^. 

Presents essays oif the limits of ciVil disobedience, the history of the Constitution and the Negro, and 
the responsibility pf the press in the administration of justice. 

Daniels, Walter Machary^ed.). The Censorship of Books. The Reference Shelf Series, Vol. xxvi. No. 5. 
Wilson, 1954. ^ ^ ^ 

A collection of articles relating to free speech and freedom to publish. 
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Douglas, William 0^^"^/?^ Bill of Rights. Doubleday, Long Island, New York, 1961 . 

Justice Douglas explains the reasons J^or the first ten amendments and discusses a number of relevant 
cases. . . . ' ^ 

Dumbauld, Edward. The Bill of Rights and What it Means Today, University of Oklahoma Press, Norman, 
1963. \ . • ' 

A study of the origins, values, and various interpretatFons of the first ten amendments. 

Emerson, Thomas I., Haber, David, and Dorsen, Norman (eds.). Political and Civfl Rights in the United 
States, 2 vols. (Vol. 1, Individual Rights; Vol. 2, Discrimination^ 3rd. ed. Little,^ Boston, 1967. 
A reference work, containing a collection of cases, materials, and bibliography dealing with individual 
rfghts and liberties. 

Emerson, Thomas I. Toward a General Theory of the First Amendment. Random House, New York, 1966. 
A comprehensive study of freedom of expression, relevant laws, and legal institutions. 

Erns^, Morris, L., and Schwartz, Alan U. Privacy, Macmillan, New York, 1962. 

Analyzes the "right of privacy" in modern America and what the courts, especially the Supreme 
Coiirt, have done to protect it. 

Ernst, Morris, and Schwartz, Alantl. Censorship: The Search for the Obscene, Macmillan, New York, 1964. 
An entertaining history of anti-obscenity movements and legislation in the United States. 

, Friendly, Alfred, and Goldfarb, Ronald L. Crime and Publicity, tt]e Impact of News on the Administration 
of Justice, Twentieth Century Fund, 1967. - 

Analyzes the conflict between fair trial and ^ee press generated by press and television coverage of 
crime news. f 

Gelhom, Walter. American Rights: The Constitution in Action, Macmillan, New York, 1966. 
Surveys the origin, scop^, and limitations o?our basic human rights. 

Hppdbook on thejia*^- of Search and Seizure. Legislation and Special Projects Section, Criminal Division, 
U.S. Department of Justice. Superintendent of Documents, U.S. Government Printing Office, Washing- 
ton, D.C., 1968. , * * . ' 
^Provides law-enforcement ;&fficers with a readily available source of information Regarding the current 
status of ^rch-and-seizure law. 

^ Hurst, iames Willard. The Growth of American Law: The Law Makers, Little, Boston, 1950. 
* Studi^the development of lawmaking agencies, especially the federal judiciary. 

Judgment: Supreme Cotirt Case Studies, National Council for the Social Studies, Washington, D.C., 
19630967. ^ I ' " . 

A series of pamphlets presenting abridged verisions of court opinions with background information and 

commentaries. t ^ / 

> I j 

Kn\^i,}hro\dW. With Liberty and Justice for AIL Oce2^n3i,^96^. i ' , | 

Surveys the Bill of Rights and later amendments affecting civil liberties, as wel! asTecent laws. 

Konvitz, Miiton R. (ed.). Bill of Rights Reader: leading Constitutional Cases, 4th. ed. Cornell University 
Press; ithaca. New York, .15168. ^ " . ^ 

Describes major issues and cases based upon the Bill of Rights. . 
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Konvitz, Milton R. Fundamental Ubertiei of a Free People: Religion^ Speech, Press, Assemply, Cornell 
University Press,- Ithaca, New York, 1957. 

Traces the historital ^backgrounds of the basic rights of religiofi> speech^ press, and assembly and 
analyzes Supreme Court decisions dealin^witb First Amencjment freedoms. * . ' ' 

Kutler, Stanley I. (ed.). The~Suprem€ Court and the Constitution. Houghton, Boston, 1969. 
' These readings present significant Supreme Court cases, arranged chronologic^ly under topical cate- 
.gories. Traces the histprical r6le of the Court in American constitutional devefopmerit ^d in the 
making of public policy. . ^ , , ' " 

Landynski, Jacpb^W. Search and Seizure and the Supreme Court, Johns Hopkins Press, Baltimore, Mary- 
land,. 1966. 

Outlines the development of concepts embodied in the Fourth Amendment^ from English common 
law to recent decisions of the Supreme Court. 

Levy, Leonard William. Legacy of Suppression: Freedom of Speech and Press In Early American History. 
Harvard LIniversity Press, Cambridge, Mass', 1960. 

A historical study of the origins of the constitutionaf guarantees of freedom of expressiSn. 

Lofton, John. Justice and the Press. Beacon Press, Boston, 1966. 

Suggests under what circumstances and in what ways the individu^ right to due process*should take 
precedence over the collective public ri^t to knovv and, converselyt^en the right to know should be 
given priority. ^ * « 

Long, Edward V. The Intruders: The Invasion ofPriyacy by Government and Industry. Praeger, New York, 
1967. 

A study of search and seizure, with an attempt to show how new electronic devices threaten the 
fundamental right of privacy. ^ , 

McClellan, Grant S. (ed.). Censorship In the United States. Wilson, 1967. 

Shows how^ the freedom to read and the freedom of speech are currently affected by censorship 
activities, public and priv^. • ; 

Medina, Haruld R. (ed.). Freedom of the Press and Fair Trial. Columbia University Press, Ithaca, New 
York, 1967. 

• A committee of the New York Bar AssoqiatJon examines the problem and sugg^ts som^ possible 
solutions. * * ^ ^ ' ' * 

Parker, Donald, O'Neil, Robert *M., and Econopoulf , Nicholas. Civil Liberties: Case Studies and the Law. 
Houghton, Boston, 1965. ' ' .^^ ' 

Hypothetical case studies are i^ed to show how individual rights become involved in everyday oc*. 
currences. Each gfoup of cases is followed by a discussion of relevant aspects Qf the V^. 

Skolnick, Jerome H. Justice Without TrIaL Wiley, New York, 1967. 

A study of the police force in a California city. which raises the question of how the police should 
function in a democratic society. . ^ . , . 

Spaeth, Harold Jf 77ie Warren Court: Casesfand Commentqrj^. Chandler, Scranton, Pennsylvania, 1966. 
Analyzes leading cases decided by the Suppeme Court under the, leadership of Chief Justice* Earl 
Warren. »> ' , • 
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Spicer, George W. 7%? Supreme, Court arid. Fundamental Freedoms, 2nd cd., Appleton-Century-Crofts, 
New York, 1967. C . * . 

Describes the Supreme Court's role in preserving and extending personal freedoms. 

» Starr, Isidore. The S{jpreme Court and Contemporary Issues. Encyclopaedia Britannica Educational Corfr., 
Chicago, 1969. ^ 
Discusses major constitutional themes dealing with current concerns* 

AVestin, Alan F. Prlx^cy and Freedom. Atheneum, New York, 1967. 

Describes the increasing threat to privacy. and offers suggestions for safeguarding this fundamental 
right . . ; - * . 
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D. AUDIO/VISUALS 



The intent of this section is to provide an annotated list of motid^ pictures, filmstfips, transpsn-encies*, and 
recordings (tapes and discs) which may be used in conjunction with Individual Rights. Each entry includes 
the title and pertinent information. , , ' • ' 

• " ' ^ , . 

'A 'Matter of Conscience. (28 minutes, black and white) Film Associates, Los Angles, California. 

Documents the personal struggles of two young Americans in open rebellion agaijist the war and draft. 
It explores the philosophy of.non-violence. 
i' • . 

Basic Court Procedures, (black and white, color 1 3-1 /2 minutes) Coronet Films. 
Explains the function and legal processes of the judicial system in a democracy. 

Backgrounds for Understanding the Judiciary, (black and white) Coronet |ilms.* 

Describes the role of the courts in government and their importance to a demofcratic society. 

The Bill of Rights in Action: Story of a Trial, (color, 22 minnt^) Bailey-Film Ass<iciates. 

Due process of law is demonstrated in the arrest and trial of two young men accused of a misde- 



meanor. 



T6g Bill of Rights in Action: Freedom of Speech, (color, 21 minutes) Bailey-Film Associates. 

Challenges students to balance an individual's expression of unpopular views against society's need for 
order. - 

The Bill of Rights of the United States, (black and white, color, 20 minutes) Encyclopaedia Britanntca. 
Traces the historical developments wbich ultimately l|d to the adoption of the first ten amendments. 
• * ♦ . 

Bill of Rights Series, (color) International Film Bureau. 

Discusses the events and developments which made the first ten amendment^ necessary and which 
require their continued enforcement today. Individual titles are: The First Amendrhent; The fourth 
Amendment; The Fifth Amendment; The^Sixth Amendment; The Eighth Amendment 

♦ * 
Changing the Law. (color 23 minutes) Bailey-Fl!m Associates. 

• Explores the dynamic nature of our legal system and 'shows the advantages of changing laws by 
peaceful rather than violent rheans. \. 

Debt to the Past - Government and Law. (color, 1 6 minutes) Moody Institute of Science. 

Describes the origins and development of our systems of constitutional goverrjjnent and law. 

Decision for Justice: John fAarshalL (black and white, 20 minut€«) Teaching Film Custodians. 

The Chief justice's decision in the Marbury case establishes th€ authority of the Supreme Court to 
decide on the constitutionality of congressionallegislation. 

Decision, The Constitution In Action, (series tille) (black and white, 29 minutes each) NET. 

Contemporary film clips examine the activities of the Supreme Court on a number of key issues. The 
Constitution and Censorship deals with censorship of m*otion pictures and of printed matter; The 
Constitution and Employ ment\ Standards examines U.S. vs. Dorby Lumber in the light of federal 
attempts to regulate wages and hours; 77?^ Constitution and Fair Procedure deals with the rights of the ^ 
accused, especially as defined in Levra vs. Denno; The Constitution and Labor Unions traces the right 
to work laws, centering on Whittaker vs. North Carolina; The Constitution and Military Power ex- 
amines the Kercmatsu case; 77?^ Constltutidh: Whose Interpretation? deals with conflicts of jurisdic- 
tion within the federal government, especially during FDR's presidency. 
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Due Process of Law. (21 minutes, color) Film Associates,, Los Angeles, California. 

In the setting of a hearfng to reinstate a student who has been summarily suspended after an aci of 
^ violence during a campus demonstration, questions are raised regarding due prc^ess and the valOes 
wrrdunding it Open-ended. ' . 

. Freedonh of Expression: The Feiner Case, (color, 30 minutes).Encyclopaedia Britannica. ^ 
The Supreme'^Court rules in favor of a young college student arrested and convicted of violating a v 
•"disorderly conduct ordinance wheji he used public property to voice/his private views. . t 

FreedO(n of the Press - Today, (color, sound, 2 parts) Guidance Associates.' 

Examines freedom of the press in the light of government control, military censorship, arid a recent 
Supreme Court decision. . 

Freedom of Speech,. (21 minutes, colbr). Film Associates, Los Angeles, California. j • 

This film follows the case of an unpopular spieaker who is convicted of , disturbing the peace. lawyee ^ 
argue the constitutional issue before a court of appeals. Open-ended. ^ ^ 

* The Fight for Our Rights. (color)>Mund) Warren Schloat Productions. ^ 

Documents the changing interrelations applied to eight of the freedoms cov^ed by constitutional 
, « amendments. Titles in Set One are: Freedoqt of the, Press; Freedom of-Re/ig/on; The Right of Peaceful 
Assemi}iy. Titles in Set Two are: Freedom of Speech; The Right to Bear Arms; The Right to Counsel. 

\ Hard Labor for Life - The Court at Work, (black and whitje, 30 minutSs) Encyclopaedia Britannica^ 
Describes the work of the Supreme Court and the experience required of justices. 

Interrogation and Counsel - Bill of Rights Series. (22 minutes, color) Film Associates, Los ^ngeles Caljf 
fomia. 

These films deal with Meclfic amendments in the Bill of Rights. In each filrp the conflict isVpade 
immediate by interviewrwith critics and supporters of recent Suf^enle Court rulings, wtth students, 
police, an.d people who feel they have suffered, injustices. The films present a dramatic episode with 
provision to stop the projector for discussion between sequences. A very good series. ? ' ^ 

tustice. (black and white, 30 minutes) State Bar of Michigan. ; . 

Discusses the problems of justice and law, and din^inguishes betv^een justice in general and what is 
justice in a specific case. r- ^ . 

- ^ ^ V . ^ 

J Justice BIpck and the Bill of Rights. (32 minutes, color) Film Associates, Los Angeles, California. 

Associate Justice Hu^ M. Black of the Supfeme Court is. interviewed and discusses possible conflictr^^ 
between constitutional law and morality, freedomjof spe^h, and police powers versus the rights of the 
^ 'accused. ** 

Justice, Liberty and Law - Bill of R^hts Series. (20 minutes, color) Film Associates, Los Angeles, Call- 
• fornia.- . 
An introduction to one of the conflicts of a free society: how gur government is to*enforce order 
whil^ providing justice and a maximum of freedom to the individual. The^film sets the Bill of Rights in ; 

an historical pmpective and provides an introduction to the other films in the series. " ' 

" V * ' ' • . 

The Justice of Law. (Wack and white^ 29 minutes) Indfaina University, 
Defines laws, just laws, equal protection, and natural law. 
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,0*%^ Justice Under Law: The Gideon Case, (black and white, color, 23 minutes) Encyclopaedia ©fitannfca. 

1: V Traces this case from the arrest of Clarence Gideon to the landmark Supreme Court decision whicha 

;& ' interpreted the ConstltutioA as guaranteeing the right of free counsel to indigent persons accused of 

;C • ' serious crimes, « . . « > - 

" * * ' ' ^ * "> 

The Making of Law. (black and whjte, 29 minutes) Indiana University^ . \ • , 

> r, . Deals with the need for law, various kinds of law, and problems of enforfempnt, and interpretation. 

^ ' ' Mightier Than the Sword: Zengerand Freedom of the Press, (bf^k and white,' 23 minutes) Teachins Film ' 

Custodians. ' 
^ J)csaibes the famous cise which established the. principle that publishing the truth is not libel. 

\ [ The Nature of Law. (black and white, 29 minutes) Indiana University. . ' ^ 

Explains civil and criminal law and ^vcs various'views on the role of law in society. 



The Nature and Scop^ of fudiciai Power, (black and white, 30 minutes) Encyclopaedia Britannica. 
Reviews the judicial powers of the Supreme Court. 

Po/ice Unit. (20 minutes, black and white) Filrh Associates, Los Angeles, California. - • 

Viewers accompany ,a police team on a daily routine tour of duty. 



Price of Freedom, (black and wh^tCi 22 minutes) National Association of Manufacturers. • - 

Emphasizes the important roie gf a free press in maintaining and fostering a dempcratic socier/. 

, / X'R^t to Be LetAione: The Mapp Case, (color 30 minutes) Encyjilopaedia Britannica. ^ - 5, 

\ • " Discusses searches and seizures, and whether evidence found in an' illegal searci^ and seizure is admis- 
J ^' O* sibic in a state court as well as in a federal court • i • 

Right to Counsei: The Gideon Case, (color, 30 minutes) Encyclopaedia Britannica. 
' Desaibes Gideon's single-handed fight to require a state, court t6 appoint counsel to^epresent indigent 

V defendants accused of serious crimes. > 

Right to Legai Counsei. (color, 14 minutes) Bailey-Film As«Kiate^. ^ ^ 

. ' Discusses the Gideon v. Wainwright case and the 1963 SufJreme Court decision stating that irtiiftgent 
defendants accused of serious crimes must be offered counsel: . . . , 

Riight to Privacy. (25 minutes, color) Film Associates, Los Angeles, CsJifomia. 

^ . Electronic surveillance by the police results in the issuance of a search warrant. The filnr concerns a 
pre-trial hearing on a nootion to suppress the evidence. Open-ended. 

' . 

^"^ ' Right to Remain Siient: The Miranda Case.^ (color, 30 minutes) Encyclopaedia Britannica. 
^ . Presents the case on which the Supreme Court based its decision that unless an individual taken into . 
/ ' - custody is informed prior to questioning of his right to remain silent, any evidence obtained as a result 
of interrogation cannot be used against him. . . » 

t Search and Privacy - Biii of Rights Series'. (22 mmutcs, color) Film Associates, Los Angeles, California. 

I Speech and Protest - Biii of Rights Series. (22 minutes, color) Film Associates, Los Angeles, California. 
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Search and Seizure, (black and whit^, 30 niinutcs) State .Bar of Michigan. 
> - Describes the development of search and seizure legislation since "Mapp i/, Ohio (1961 ). 

Jbe Supreme Court, (black and white, color, 1 1 nr)inutes) Coronet Films, • 

Follows a case from its inception, through t|ie lower courts, to its final hearing before the Supreme 
Court, • ^ ^ 



i^-i^ 



The Changing Roleiof^he Supreme Court, (Washington Tapes), Ooubleday & Co., Inc. 

• Reps. Wilt1aj;n Cramer and Robert Kastenmeir discuss the separation of powers among the branches of 
-'■^ the federaf-gb^ernmeht, and debate the question of the Supreme Court's assumption of legislative 
Tx)wers, / ' ' . ' * ^ . 

^ The Supreme Court - CouFt4)fLast ^esorf. ^Washington Tapes), Doubleday & C6,;'lric, ' J ^ 

Associate J^^tice Potter Stewart describes the role and powers of .the Supreme Court Also, covers how 
a Jti^jce reaches his Individual decision, qualifications of a Supreme Court Justice, and the increasing 
importi^hdeot tMeibigh-§ourt, * * , ^ ^ ^ 

^ - ^ * ' ^ . . . , 

Xrial By jyry/Parts One and Two, (National Tape Repository). ^ r4 

Adistrict'court judge explains the intricacies of trial by jury, • . ; 

^ When Men Are Free (series title), (15 minutes eaclj) National Tape Repository, 

These tapes analyze the basic trc^edoms, rights, and responsibilities of an Af^erican citizen. 



^ /Vessy K Fe^i^^/so/^ ^7595/ Enrichment Teaching. " ' ^ - 

\ . The .case which gave the high courts sanction to the "separate but equal" princfple, and which was 
^ , ' overturned in,1 954, , , ^ . 
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E. CREDITS 



PcnT)ission has been granted from the following sources to reprint portions of the material contained in the 
following entries. The Institute for Political and Legal Education recommends the purchase of these 
materials as an excellent educational supplemept to Individual Rights, 



" B^llantirte, James A. Ballentlne '5 Law Dictionary, (c) 1 969 by The Lawyers Co-Operative Publishing Company. 



Cardoza, Benjaniin N. The Nature of the Judicial Process, (c) 1949' by Yale University Press Text obtainable 
;frim: Yale University Press, 92 A Yale Station, New Haven, Connecticut. 

Qark, Jodd, Police Patrol, (c) 1973 by SIMILE II. Manual/Game obtainable from: SIMILE II, 1150 
' Silverado, La jolla, California 92037. " 

Cillers, Stephen. ^Getting justice, (c) 1971 by Basic Books, Inc.^, Publishers. Text obtainable from: Basic 
Books, 10 East 53rd Street, New York, New York 10012. 

High School Law Program Attorney's Soured Book. (c) 1973 by Law and AmericanO(outJ> Committee, 
Young Lawyers Section, American Bar Association. (Permission granted by Jeffrey L/DoWi Esq.). 

. Lockhart, William (ed.). • The Atrierlcan Constitution: Cases-CommentS'Questlons.^ic) 1970 Lockhart, 
Kamisar, and Choper by West Publishing Company, St. Paul, Minnesota. . - 

Starr, Isidore. The Supreme Cou^ and Contemporary Issues, (c) 1969^y Encjydopaedia Britannica Educa-^ 
tional Corporation. (Peoni^sion granted by author.) ^ 
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